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PRINCIPLES OF
MAHOMEDAN LAW.

CHAPTER 1.

INTRODUCTION OF MAHOMEDAN LaAw INTO
Bririsa INpIA.

'

I, Administration of Mahomedan law.—The Mahomedan
law is applied hy the Courts of British India to Mahomedans
not in all, but in some matters only. The power of Courts
to apply Mahomedan law to Mahomedans is derived from and
regulated bv Statutes of the Imperial Parliament and by

local legislation (a).

For Rtatutes, see <. 6, for the Acts, sce sees. 7 {o 13

The present work does not comprise the whole of pure Mahomedan law, but only
such portions thereof as are applied by the Courts of British India to Mahomedans,

2. Extent of application. --As regards British India, the
rules of pure Mahomedan law may be divided into three parts——

(1) those which have been capressly directed by the
Legislature to be applied to Mahomedans, such as
the rules of Succession and Inheritance ;

(i1) those which are applied to Mahomedans as a mat-
ter of justice equity and good conscience, such as
the gules of the Mahomedan law of Pre-emp-
tion ;

(iii) those which are not applied at all, though the

parties be Mahomedans, such as the Mahomedan
Criminal Law, and the Mahomedan Law of

Evidence.

(1870) 6 M H.C. 26, 31, Braja Kishor v.

(a) bhnL Kudmful!a v Mahun Mohan  (1868)
. L. Karte Chandra (1871) 7 B. L R, 19, 25,

R. 134, 109, lbrakun v. Mun
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The only portions of pure Mahomedan law tha.t are-
administered by the Courts of British India to' Maliomedans
are those comprlsed in cls. (i) and (ii). In other respects,
the Mahomedans in British-India are governed by the (weneral

Law of British India.

3. Matters expressly enumerated.—The rules of Maho-
medan law that have been expressly directed to be applied
to Mahomedans are to be applied except in so far as they
have been altered or abolished by legislative enactment.

Thu~ the rules of the Mahomedan Law of Inhentance are eipressly directed to be
applied to Mahomedans.  One of those rules is that a Mahomedan renouncing the Maho-
medan rehgion is to be excluded from inheritance. But this rule has now been abohished
by the Freedom of Religion Act 21 of 1850.  Hence this rule does not apply.

4. Matters not expressly enumerated.—Such of the rules
oftMahomedan law as have not been expressly directed to
be applied to Mahomedans will be applied, as a matter of
Justice, equity and good conscience, if there is no statutory
provision for matters covered by those rules. .

Thus the rules of the Mahomedan Law of Pre emption are nowhere expressly directed
to be applied to Mahomedans  In the provinces where those rules are apphed to Maho-
medans, they are apphed on grounds of justice, equity and good conserence (s 178)
They are not apphed to Mahomedans in Oudh and 1 the Punjab, for there ure Speceal
Acts relating to pre-emption for Oudh and the Punjab, and those Acts apply to Maho-
medans also (s. 179).

Again, the rales of the Mahomedan Crimunal Luw are nowhere expresdy directed
to be apphed to Mahomedans. But there are lequslatice enactments relating to crimmal
law in India such as the Indian Penal Code and the Code of Cninmnal Procedare  Hencoe
those rules could not be apphed on grounds of justice, equity and good conscience,  The
result 15 that Mahomedans in British India are governed by the criminal law ot Briti<h
India.

Justice, equity and good conscience. —The rules reterred
to ing. 2, cl. (i), may not be applied if they are in the
opinion of the Court opposed to justice, equity and good
conscience. But the rules referred to in cl. (1) of that section,
that is, rules that have been expressly directed by the Legisla-
ture to be applied to Mahomedans, must be applied though
they may not in the opinion of the Courts conform with justice,
equity and good conscience.

Thus the rules of the Mahomedan Law of Pre-emption come under s. 2, ¢l. (u), and
they are not applied by the Courts of the Madras Presidency on the ground that they
are opposed to justice equity and good conscience, inasmuch as the Law of Pre-emption
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. ‘e

places restriction upon liberty of transfer of property by requiring the owner to sell 1t
in the first instance to his neighbour. The High Courts of Bombay and Allahabad,
‘on the other hand, have applied the Mahomedan Law of Pre-emption to Mahomedans
with this remarkable result that the notion of ‘ justice, equity and good conscience
held by those Courts differs from that held by the Madras High Court (4). Sees. 178
below.

As regards rules which the Courts have been crpressly directed to apply to Maho-
medans, they must of course be apphied regardless of considerations of justice, cquity and
good conscience.  Thus the rules of the Mahomedan Law of Marriage have been expressly
directed to be applhied to Mahomedans in Bengal, United Provinces and Assam (s. 7)
One of those rules 1s that & divorce pronounced by a husband 1s vald, though pronounced
under compulsion (s. 234). Hence the Courts of British India will not be justified in
refusing to recogmse such a divoree, though it may be opposed to their notions of justice,

equty and good conscience (¢).

6. Mahomedan law in Presidency Towns. -(I) As to the
Presidency towns of (‘aleutta, Madras and Bombay, it is enacted
bv the Government of India Act, 1915, s.112 [5 and 6
Geo. 5, Ch. 617 as follows :

" The High Courts at Calcutta, Madras and Bombay. in
the exercise of their original jurisdiction in suits against
inhabitants of Calcutta, Madras or Bombay, as the case may
be, shall in matters of inheritance and succession to lands,
rents and goods. and in matters of contract and dealing hetween
party and party. when both parties are subject to the same
personal law or custom having the force of law, decide according
to that personal Jaw or custom, and when the parties are subject
to different personal laws or customs having the force of Jaw,
decide according to the law of custom to which the defendant
18 subject.” That is to say, the law to be applied in the matters
aforesaid shall be the Mahomedan law if hoth parties are Maho-
medans.  Similarly, when a dealing takes place between two
parties of whom one is a Hindu and the other a Mahomedan,
and a suit is brought in respect of that dealing by the Hindu
against the Mahomedan, the dispute between them is_to be
decided according to the Mahomedan law (d). But the
Mahomedan law to be applied in either case must be such
portion thereof as has not been abrogated by the general law
of British India [see notes below].

(2) The law to be applied by the DPresidency Small
(‘ause ('ourts is the same as that administered for the time
being by the High Courts in the exercise of their ordinary
(b) Ibradam v. Mune (1870) 6 M H C. 26. 455, 475, West and Buhler's Digest ol

(¢) lbrahum \ Enayetur (1869) 4 B.L.R A ('. 13, Hindu Law, p 6.
(d) dzim Unad tssa v. Dale (1871) 6 Mad. H. C.
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original civil jﬁrisdiction (Presidency Small "Cause Courts Act
15 of 1882, s. 16).

Earlier statutes.—Provisions similar to those in sub-s. (1) were contained in the
East India Company Act, 1870, s. 17, [2] Geo. 3, ch. 70], which applied to the Supreme
Court at Calcutta, and the East India Act, 1797, 8. 13, [37 Geo. 3, ch. 142], which applied R
to the Recorder's (‘ourts at Madras and Bombay. These Acts as well as the High Courts
Acts of 1861, 1865 and 1911 have been repealed and re-enacted by the (iovernment of
India Act, 1915. But the repeal does not affect the validity of any charter or letters
patent under those Acts [Government of India Act, 1915, 130].

Law to be administered in cases of inherilance, succession, contract and dealing between
parly and parly.—This may be repealed or altered by the Governor-General in Council *
sec the Government of India Act, 19135, s. 131. and the fifth schedule to the Act.  In
fact the Mahomedan law of contract has been almost entirely superseded by the Indian
Contract Act, 1872, and other enactments, and this was done 1n the exereise of the power
given to the Governor-General in Council by the Indian Councils Aet, 1861, The latter
Act has been repealed and to a large extent re-cnacted by the Government of India Act,
1915 (e). As regards interest, 1t is doubtful whether the Mussulman rule prohibiting
usury has been repealed by the Usury Laws Repeal Act 25 of 1555 (f). The pomnt
arose in a recent Privy Council case, but 1t was not deaded (). See s 65 of the
Government of India Act, 19153, and cls. 19 and 44 of the chaiter for each of the High
Courts for Caleutta, Madras and Bombay.

Law to which the deferdnant is subject.—It 15 provided by the latter portion of the
section that when the parties are subject to different personal laws, the dispute hetween
them is to be decided according to the law to which the defendant 1s subject. It s not
easy to define what these words really mean. The decisions lay down what the words do
not mean : they do not say what the words do mean.  But whatever the proper construe-
tion of those words may be, they do not mean this that where w Hindu purchases land
from a European which is subject to his wife's claim for dower, and a suit 14 brought by
the wife against the Hindu purchaser to enforce her right, the Hindu purchaser is to be
in any better possession than a European purchaser would he, simply because the
Hindu law recognizes no rule of dower ().

7. In Bengal, United Provinces and Assam.—As to Bengal,
United Provinces and Assam, except such portions of
those territories as for the time being are not subject to
the ordinary civil jurisdiction of the High Courts, it is enact-
ed by Act XII of 1887, s. 37, that the Civil Courts of those
Provinces shall decide all questions relating to * succession,
inheritance, marriage or any religious usage or institution,”
by the Mahomedan law in cases where the parties are Maho-

(€) Sce Madhkulb Chunder \. Rujcoomar (1874) 14 (4) Sarkes v. Prosonomoyee (1881) 6 Cal. 794,
B. L. R. 76; Noln Chander v. Romesh 805-808 [21 Geo. 3, Ch. 70, s. 17}; Azim

Chunder (1887) 14 Cal. 781. Un-Nissa v. Dale (1871) 6 Mad. H. C.
{f) Ram Lal v. Harar Chandra (1868) 3 B. L. R. 455, 474-475 [37 Geo. 3, Ch. 142, s, 13);

(0. C.) 130 [not abrogated)] ; Mia Khan v. Lakshmandas v. Dasrat (1880) 6 Bom.

Bibijan (1870) 5 B. L. R 500 [abrogated]. 168, 183-184; Mahomed v. Narain (1916)
(g) Hamira Biln v. Zubaida Bibi (1916) 43 I. A. 40 Bom. 358, 363, 368, 32 1. C. 939,

294, 300, 38 All. 581, FB7-588, 36 1 C. 87.
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medans, except in so far as such law has, by legislative enact-
ment, been altered or abolished. In cases not mentioned
above nor provided for by any other law for the time being
in force the decision is to be according to justice, equity and

good conscience.

Cuatom.—Custom binding inheritance in a particular family has long been recog-
nized in India (7). Hence evidence is admissible to prove a family custom of succession
at variance with the Mahomedan law, though there may be no express recognition of
custom as in tho Act cited above (j). But the burden of proof in such a case lies upon
the party who sets up the custom (k) : the custom must be an ancient and invariable
custom, and it must be proved by clear and unambiguous evidence (I). As to what
i essential to the proof of such a custom, sce the undermentioned case (m).

Justice, cquuty and good conscience.—This expression has been interpreted by the
Privy Council to mean the rules of English law so far as they are applicable to Indiax
soctety and circumstances (n).

8. In the Mufassal of Madras.—As to the Mufassal of
Madras, it is enacted by the Madras Civil Courts Act III of
1873. s. 16, that all questions regarding ‘‘ succession, inheri-
tance, marriage, . . . orany religious ‘usage or institution ”
shall he decided, in cases where the parties are Mahomedans,
by the Mahomedan law or by custom having the force of
law, and in cases where no specific rule exists, the Courts
shall act according to justice, equity and good conscience.

Custom —Scee notes to s. 7 above,

Justiee, cquity and qood conscience. ASee notes to s, 7T above.

9. In the Mufassal of Bombay.—As to the Mufassal of
Boml)ay, it is enacted hy Regulation IV of 1827, s. 26, that
“the law to be observed in the trial of suits shall be Acts
of Parliaments and regulations of Government applicable to
the case: in the ahsence of such Acts and Regulations, the
usage of the country in which the suit arose; if none such
appears, the law of the defendant, and in the absence of
speclﬁc law and usage, justice, equity and good conscience
alone.”
Noto that not a single topic of Mahomedan law is expressly enumerated in this sec-
tion. So much, therefore, of Mahomedan law as is administered to Mahomedans by

Courts in the Mufassal of Bombay, is administered as a matter of justice, equity and
good conscience. As to this last expression, see notes to s. 7 above.

1) Abdw! Ilussein v. Sona Dero (1918) 45 (‘al. Punj. Rec., No. 110.

450, 460, 45 1. A. 10, 14, 43 1. C. 306. ) Muhammad v. Shewkh Ibrahum (1922) 49 I.
[O)] Mllhammad Ismail v. Lala_Sheomukh (191'1) 119, 45 Mad. 808, 67 I.C. 115, ('22)
m. L. B. 76,17 C. W. N 97,181 ¢ A P. C. 59 [exclusion of females among

571 P C.1; Ali Asghar v. Collector of Lubbai Mahomedans of Colmbatore].

[
Rulandshahr (1917) 39 All. 574, 40 I. C. (m) 45 Cal. 450, 460, 45 1. A. 10, 14, 43 I. C. 308,

753.
k) 45 Cal. 450, 45 1. A. 10, 43 I. C. 300, supra, (n) Wag)ﬁzla v. Shekh Mauludm (18387) 11 Bom.
approv ing Daya Ram v. Sohel Singh (1906) 551, 561,14 1. A. 89, 9
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Usage.—Evidence may be given under this section of a custom excluding women
from any share in the inheritance of a paternal relation (o). In a recent case, the High

Court of Bombay gave effect to a usage prevailing in the Presidency of performing rites
and ceremonies at the graves of deceased Mahomedans, and granted an injunction at
the suit of the Mahomedan residents of Dharwar restraning the purchaser of a grave-
yard from obstructing them in performing religious ceremonies at the graveyard (p).
See notes to s. 7 above.

10. In the Punjab and the N.-W. Frontier.—As to the
Punjab and the North-Western Frontier Province, it is enacted
by the Punjab Laws Act IV of 1872, s. 5, and the North-
Western Frontier Regulations VIT of 1901, as follows :—-

“In questions regarding succession, . . . betrothal.
marriage, divorce, dower, . . . guardianship. minority,

bastardy, family relations, wills, legacies, gifts, partitions.
or any religious usage or institution, the Ttule of decision

shall be—

(1) any custom applicable to the parties concerned.
which is not contrary to justice, equity or good cons-
cience, and has not been. by this or anv other enact-
ment, altered or abolished. and has not heen declared
to be void by any competent authority :

(2) the Mahomedan law, in cases where the parties are
Mahomedans, . . . . except in so far as such
law has been altered or abolished by legislative enact-
ment, or is opposed to the provisions of the Act, or
has been modified by any such custom as is above
referred to.”

“In cases not otherwise specially provided for. the Judges
shall decide according to justice, equity and good conscience.”

Ajmer-Merwara.—The provisions of the Aymer-Merwara Laws, Regulation TII
of 1877, 88. 4 and J, arc to the same effect.

C'ustom.—** As regards Mahomedans, prostitution 1s not looked on by their religion
or their laws with any more favourable eye than by the Christian religion and laws.”
Accordingly the Chief Court of the Punjab refused to recognmize a custom of the
Kanchans which aimed at the continuance of prostitution as a family Business, and the
decision was upheld by the Privy Council on appeal (g). See notes to s. 7 above.

Justice, equity and good conscience.—See notes to s. 7 above.

10A. In. Ajmer-Merwara.—The provisions of the Ajmer-
Merwara Laws, Regulation III of 1877, ss. 4 and 5, are
almost to the same effect as the Punjab Laws Act 4 of 1872
[= 10 above].
(0) Abdul Hussern v. Soma Dero (1918) 45 Cal. (9) (hanh \ Umraa Jan (1803) 21 Cal. 149, 20

50, 45 1. A. 10, 43 1. C. 306
[¢)) Ramm v. Hustumkhan (1901) 26 Dom. 198.
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11. In Qudh.—The provisions of the Oudh Laws Act
XVIII of 1876, s. 3, as regards the law to be administered in
the case of Mahomedans are the same as in the Punjab.

12, In the Central Provinces.—As to the Central Pro-
vinces, it is enacted by the Central Provinces Laws Act XX
of 1875, s. 5, as follows :—

“In questions regarding inheritance, . . . betrothal,
marriage, dower, . . . guardianship, minority, basta,rdy,
family relations, wills, legacies, gifts, partitions, or any reli-

ous usage or institution, the rule of decision shall be the
Mahomedan law in cases where the parties are Mahomedans
except in so far as such law has been by legislative
enactment altered or abolished, or is opposed to the provisions
of this Act:

" Provided that, when among any class or body of persons
or among the members of any family any custom prevails
which is inconsistent with the law applicable between such
persons under this section, and which, if not inconsistent with
such law, would have bheen given effect to as legally binding,
such custom shall, notwithstanding anything herein contained,
be given effect to.

" In cases not provided for by [the above clause], or
by any other law for the time being in force, the Court shall
act according to justice. equity and good conscience.”

('ustom.- -See notes to s. 7 above.

Justiee, cquity and good conscience.—Sec notes to s. 7 above.

13, In Burma.—As to Burma, it is enacted by the
Burma Laws Act XIII of 1898, s. 13, that all questions re-
garding succession, inheritance, marriage, or any religious
usage or instisution, shall be decided, in cases where the par-
ties are Mahomedans, by the Mahomedan law, except in so
far as such law has by enactment been altered or abolished,
or is opposed to any custom having the force of law. In cases
not specifically mentioned above nor provided for by any other
enactment for the time being in force, the decision is to be
according to justice, equity and good conscience.

Custom.—See notes to 8. 7 above.

Justice, equity and good conscience.—See notes to s. 7 above.



~ CHAPTER 1I.
CONVERSION TO MAHOMEDANISM.

14, Meaning of ‘Mahomedan.”—The expression ‘ Maho-
medan ” in the Acts and Statutes referred to in ss. 6-13
includes not only a Mahomedan by birth, but also a Maho-
medan by religion. Hence the Mahomedan law applies
not only to persons who are born Mahomedans, but also to
persons who have become converts to Mahomedanism, provided
the conversion is bona fide, and not merely a colourable one (7).

[A Christian, 4, married to a Christian wife, B, lives and cohabits with a Native
Christian woman, C. With a view to legalize the umon between them, A and € both
become Mahomedans, and marry in Mahomedan form during the lifetime of B. The
marriage is not valid. The conversion cannot be said to be bond fide, as 1t was actuated
solely by the desire to enjoy the privilege, of polygamy conferred by the Mahomedan
law: Skinner v. Orde (1871) 14 M. I. A. 309. See also In the matter of Ram Kumar
(1891) 18 Cal. 264, and Nandi v. The Crovn (1920) 1 Lah. 440, 59 1 (. 33.]

15. Effect of change of religion.- -It is an open ques-
tion whether conversion to Mahomedanism, made honestly
after marriage with the assent of both spouses, and without
any intent to commit a fraud upon the law. has the effect
of altering rights incidental to the marriage.

[4 and B, both Muhomedans, espouse Christiamity. and marry 1 Chustian form.
After some time they both revert to Mahomedanism, and go through a form of mar-
riage a second time according to Mahomedan law. After .4's death, B sues A’s relations
to recover one-eighth of 4's estate as his widow according to Mahomedan Jaw. 'The
defence is that B was divorced by A according to Mahkomedun form some time before hig
death. Supposing the divorce 1s proved, is the divoree ralid so as to exclude B from
inheritance, regard being had to the fact that the marriage was primanly in Christian
form, and the divorce was given in Mahomedan form ¥ This question was left open
by their Lordships of the Privy Council, as their Lordships held that the divorce was
not proved : Skinner v. Skinner (1897) 25 Cal. 537, 546, 25 1. A, 34.]

16. Khojas and Cutchi Memons.—In the absence of proof
of special usage to the contrary, Khojas and Cutchi Memons
in the Bombay Presidency are governed in matters of succession
and inheritance, not by the Mahomedan, but by the Hindu
Law (s).

(r) Abraham v. Abraham (1863) 9 M. 1. A. 199, Sulick v. Haji Ahmed (1885) 10 Bom. 1
248, Jawala v. Dharum (1866) 10 M. 1. A, [Cutchi Memons); Moosa Haji Joonus v,
311, 537-38 ; Raj Bahadur v. Bizhen (1882) Haji Abdul Rahvm (1906) 80 Bom. 107;
4 All 343. Saboo Sidick v. Alv Mahomed (1004) 30
(s) Ehojas and Memons' Case (1847) Perry’s O. C. Bom. 270; Jan Mahomed v. Datu (1914)
10 ; Hirbai v. Gorbai (1875) 12 Bom. H.C. 38 Bom. 449, 22 1.C. 195; Mangaldns v.
294 (Khojas] ; Abdul Cadur v. T'urner (1884) Abdul (1914) 16 Bom. L. R. 224, 23 1.C.
9 Bom. 158 [Cutchi Memons], Mahomed 565.
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Khojas and Cutchi Memons were originally Hindus. They became converts to
Mahomedanism about 400 years ago, but retained their Hindu law of inheritance and
succession as a customary law. Hence the Hindu law of inheritance and succession
is applied to them on the ground of custom. This custom is so well established among
them that if any member of either of these communities sets up a usage of succession
-opposed to the Hindu law of succession, the burden lies upon him to prove such
usage (!). Where, however, Cutchi Memons migrate from India and settle among
Mahomedans, asin Mombasa, the presumption that they have adopted the Mahomedan
custom of succession should be readily made. Where, therefore, a Cutchi Memon family
migrated from Cutch to Mombasa, and settled there for about fifty years, it was
held upon the evidence i the case that the family was governed by the Mahomedan
Jlaw of succession (u).

Cutchi Memons Act.—1t is now provided by s. 2 of the Cutchi Memons Act 46 of
1920 and the Cutchi Memons Amendment Act 34 of 1923, that any person who satisfies
the prescribed authonty—

(a) that heisa Cutehi Memon and is the person whom he represents himself to be;
(b) that he 15 competent to contract within the meaning of section 11 of the
Indian Contract Act, 1872, and

(c) that he is resident in British India,
may by declaration wn the prescribed form and filed before the prescribed authority
declare that he desires to obtain the benefit of this Act, and thercatter the declarang
and all his minor children and their descendants shall in matters of succession and
inhenitance be governed by the Mabomedan law.

16A. Testamentary power of Cutchi Memons.—A Cutchi
Memon may dispose of the whole of his property by will.

A custom to that eftect was proved m Adeocale-General v. Jimbabar (v). There

18 no doubt that a simular custom exists among the Khojas of Bombay. According

to the Mahomedan law, a testator cannot dispose of more than one-third of his pro-
perty by will : see s. 104 below.

16B. Halai Memons.—Halai Memons domiciled in Bom-

bay are governed in all respects by the Mahomedan Law (w).
Halai Memons of Porbandar m Kathiawar follow i matters of succession and
mberitance Hindu law and not Mahomedan law, differing in that respect from Halai

Memons of Bombay. 1t was so held in the undermentioned case upon evidence of
custom among Halai Memouns in Porbandar (z).

17. Sunni Borahs of Gujarat : Molesalam Girasias of Broach.
—The Sunni “Borah Mahomedans of Gujarat (y) and the
Molesalam «(irasias of Broach (z) are governed by the Hindu
law in matters of succession and inheritance.

() Abdulrahvm v. Hahmaba: (1015) 43 1. A, 85, KuUpra.
39, 18 Bom. L. R 635, 639, 32 1. ¢ 413, (v) (1013) 41 Bom 181, 31 1. C. 106; .1dvocales

Hirbai v. Gorbay (1875) 12 B H (' u04, General v. Kermali (1003) 29 Bom. 133,
305 ; Rahimathar v. Iirbai (1877) 8 Bom. 148, 149,

34; In re Haji Ismad (1880) 6 Bom 452, (1) Kkoyas and Memons’ Case (1847) Perry’s
Ashaba v. Haji Tyab (1882) 8 Bom, 115 ; Ort. Cas., 110, 115; Khatubar v. Malomed
Mahomed Sidick v. Hap Ahmed (1385) Hayp Abu (1923) 53 T. A. 108, 47 Bom.
10 Bom. 1; In the goods of Mulbai (1866) 146, 72 1. C. 202, ('22) A, P. C. 414,
2 B. H. C. 276. The Hindu Jaw as 10 affmg. (1918) 43 Bom. 647, 51 I. C. 513.
joint. family property does not apply to (z) (1923) 53 1. A, 108, 47 Bom. 146, 72 1. C.
Cutchi Memons. Haji Oosman v. Haroon 202, ("22) A. P, C. 414, swpra.

(1923) 47 Dom. 369, ('23) A. H. 148. () Bai Baip v Bar Santok (1894) 20 Rom. 53,
o(u) 43 I. A. 35, 18 Bom. L. R. 635, 32 I. C. 413, (2) Fatesangyi v. Harisangji (1894) 20 Bom 181.
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These communities also were originally Hindus, and became subsequently converts
to Mahomedanism. The Sunni Borahs of Gujarat must not be ronfounded with the
Borahs of Bombay who are Shahs. See «. 20 below.

17A. Lubbais of Coimbatore.——As among Hindus. so among
the Lubbais of the Coimbatore District, the sons exclude the
daughters from inheritance (a).

The Lubbai Mahomedan< of Coimbutere were originally Tam:l-spealin, Hindue,
who subsequently became converts to Mahomedamsm. They retmin the Hindu rule
excluding females from succession.

(u) Shak v. Muhammad (1916) 39 Mad. 604, 301 C. 06,
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CHAPTER I11I.
MAHOMEDAN SECTS AND SUB-SECTS.

18. Sunnis and Shiahs.—The Mahomedans are divided into
two sects, namely, the Sunnis and the Shiahs.

The Cutchi Memons of Bombay and Halai Memons belong to the Sunni sect. See
gs. 16, 16A and 16B above.

The Khojas and the Borahs of Bombay belong to the Shiah sect. Sec ss. 16, 16B
and 17.

19. Sunni sub-sects.—The Sunnis are divided into four
sub-sects, namely, the Hanafis, the Maliks, the Shafeis and the
Hanabalis.

The Sunni Mahomedans of India belong principally to
the Hanafi School.

Presumption as to Sunmsm.—The great majonty of the Mahomedans of this country
being Sunnis, the presumption will be that the parties to a suit or proceeding are Sunms
unless it is shown that the parties belong to the Shiah sect ().

20. Shiah sub-sects.—The Shiahs are divided into three
sub-sects, namely, the Asna-Aasharias, the Ismailias and the
Zaidyas.

There is yet another class of Mauhomedans, called Motazala. They are sometimes
spoken of by Mr. Ameer Al as an independent sect and sometimes as an early offshoot
of the Shiah sect ; see Ameer Ali's Mahomedan Law, Vol. ii, pp. 21, 158.

21, Each set governed by its law.—The Mahomedan law
applicable to éach sect is to prevail as to litigants of that
sect (C) .

The Sunni law will therefore apply to Sunnis and the Shiah law to Shiahs, and the
law peculiar to each sub-sect will apply to persons belonging to that sub-sect.

22. Change of sect.—A Mahomedan male or female who
has attained the age of puberty, may renounce the doctrines
of the sect or sub-sect to which he or she belongs, and adopt

W) Bu/a!;u 68‘1!3 Bilaitti Khanum (1903) 30 €al | (c) Deedaﬁ Hossein v. Zuhoor-oon-Niwssa (1341)

L A, 441, 477,
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the tenets of the other sect or any other sub-sect, and he or
she shall thenceforth be subject to the law of the new sect or

sub-sect (d).

23, Marriage.—A Sunni woman contracting marriage
with a Shiah does not thereby become subject to the Shiah

law (e).
The same proposition, 1t seemws, would hold good of a Shiah woman marrying a
Sunm

(d) Hayatun un NMwsay Muhammad (1590) 12 All from shatc hsm to Hannaflsm)
200 17 1 A 78 (change of ~ct)  Vuham (¢) Vusrat v Hamedan (1882) 4 Al 20H
mad v Gulam (1804) 1 B H C 236 (chane
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CHAPTER 1V.
SOURCES AND INTERPRETATION OF MAHOMEDAN Law.

" 24, Sources of Mahomedan law.—There are four sources
of Mahomedan law, namely, (1) the Koran ; (2) Hadis, that
is, precepts, actions and sayings of the Prophet Mahomed,
not written down during his lifetime, but preserved by
tradition and handed down by authorised persons ; (3) Ijmaa,
that is, decisions of the companions of Mahomed and his disci-
ples ; and (4) Kiyas, being analogical deductions derived from
a comparison of the first three sources when they did not apply
to any particular case (f).

The Kiyas requires the exercise of reason, and it appears that though Abu Hanifa,
the founder of the Hanafi sect of Sunnis, was ko much inclined to the exercise of reason
that he frequently preferred 1t in many cases to traditions of single authority, the
founders of the other Sunni sects seldom resorted to Kiyas (g).

25. Interpretation of the Koran.—The Courts, in adminis-
tering Mahomedan law, should not, as a rule, attempt to put
their own construction on the Koran in opposition to the
express ruling of Mahomedan commentators of great anti-

quity and high authority.

Thus where a passage of the Koran (Sura 1i, vv. 241.242) was interpreted in a parti-
cular way both in the Hedayva (a work on the Sunm law) and 1n  the Imamia (a work
on the Shiah law), 1t was held by therr Lordships of the Privy Council that it was
not open to a Judge to construe it in a different manner (4).

26. Precepts of the Prophet.—Neither the ancient texts
nor the precepts of the Prophet Mahomed should be taken
literally so as to deduce from them new rules of law, especially
when such proposed rules do not conduce to substantial justice.

The words of the section are taken from the judgment of their Lordships of the
Privy Council in Bagar Ali v. Anjuman (i).
L]

It is a rule of Mahomedan law that a gift in perpetuity is not valid unless the gift
is one to Charity.® Is a gift by & Mahomedan to his own children and their descendants
a gift to charity ¢ No-—was the answer given by a majority of the Full Bench of the

" Caleutta High Court in Bikani Miya v. Shuk Lal (12). Yes—was the answer given by
Ameer Alj, J,, in a dissenting judgment, relying on the following precept of the
Prophet Mahomed: ‘‘ A pious offering to one's family to provide against their get-
ting into want is more pious than giving alms to the beggars. The most excellent form
of sadakah (charity) is that which a man bestows upon his own family.” Referring to

U'; Morley, Introd. ccxxvii. 25 Cal. 9, 18, 106, 204.
(g) Ib. p. cexxxvii, (1) (1002) 25 All. 236, 254, 30 I, A, 04,
(h) Aga Mahomed Jaffer v.Eoolsom Beebee (1897) (i2) (1893) 20 Cal. 116.
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the judgment of Ameer Ali, J., their Lordships of the Privy Council observed in a later
case (§), that it was not safe in determining what was the rule of Mahomedan law ona
particular subject to rely upon abstract precepts taken from the mouth of the Prophet
without knowing the context in which those precepts were uttered. Their Lordships
further observed that the rule of Mahomedan law on the subject was that which was laid
down by the majority of the Full Bench, and that the new rule of law sought to be
deduced from the precept of the Prophet by Ameer Ali,J., was not one that would
conduce to justice. A wakf in favour of children and descendants is now declared
to be legal by the Mussalman Wakf Validating Act VI of 1913, provided there is an
ultimate gift to charity, See s«. 139-161 below.

27. Ancient texts.—New rules of law are not to be
introduced because they seem to lawyers of the present day to
follow logically from ancient texts however authoritative, when
the ancient doctors of the law have not themselves drawn those
conclusions (k).

28. General rules of interpretation of Hanafi law.—The
three great exponents of the Hanafi-Sunni Law are Abu Hanifa,
the founder of the Hanafi school, and his two disciples, Abu
Yusuf and Imam Muhammad.

It is a general rule of interpretation of the Hanafi law
that where there is a difference of opinion hetween Abu Hanifa
and his two disciples. Abu Yusuf and Imam Muhammad, the
opinion of the disciples prevails (/). Where there is a difference
of opinion between Abu Hanifa and Imam Muhammad, that
opiniton is to be accepted which coincides with the opinion of
Abu Yusuf (m). When the two disciples differ from their master
and from each other. the authority of Abu Yusuf is generally
preferred (n). But these rules are not inflexible.

When it is doubtful which is the hetter opinion on a
particular question. the Courts of India ought to follow that
opinion which is most in accordance with justice, equity and
good conscience (n2).

28A. Rules of equity.—The rules of equity and equitable
considerations commonly recognised in Courts of Chancery in
England are not foreign to t%le Mussulman system, but are
in fact often referred to and invoked in the adjudication of
cases under that system (o).

(j) Abul Fata v. Rasamaya (1894) 22 (‘al 619, ilsom 12 W. R. 498 See also 8. 151 below.
@832, 22 T. A. 76, 86, on appeal from (1891) n Muhammad v. The Legal Remembrancer
18 Cal. 399, 631. (1893) 15 All, 321, 323, it was held that
(k) Bagar Al v. Anjuman (1902) 25 All. 238, 254, the opinion of Tmam Muhlmn_ud should
301 A.94; Agha Ali Khan v. Altaf Hasan be preferred to that of Abu Yusuf, the
Khan (1892) 14 All, 420, 448. Court thinking (though erroneously) that it
() Agha Ali Khan v. Ataf Hasan Khan (1892) was 80 lald down by the ¥ull Bench in
14 All. 429, 448 ; Abdul Kadir v. Salina Bikam Miya v. Shuk Lal (1893) 20 Cal. 116,
(1886) 8 All. 149, 166-167. (n2) Aziz Buno v. Muhammad (1925) 47 All. 823.
m) (1886) 8 All. p. 162, supra. (o) Hamira Bibi v. Zubaida Bibi (1916) 43,
(n) Kulsom Bibee v. Golam Hossein (1905) 10 (. 1. A. 204, 301-302, 38 Al. 581, 582, 36
W. N. 449, 488, Khajah Hossein v. Shah- 1. C. 87, See Hadaya, Book'_xx, p. 334,

zadee 1869)12 W. R. 344, 346, afimd. In “Of the ‘dutles of the Kazee.
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CHAPTER V.
SUCCESSION AND ADMINISTRATION.

[The two prmcipal Acts m force m British India relating to the succession to and
admimistration of the estate of deccased persons are the Indian Succession Act X of 18656
and the Probate and Admmistration Act V of 1881, both now amalgamated into one
Act being the Succession Act of 1925, The Succession Act of 1865 applied to Europeans,
Paryis, Kast Indians and to all Natives of India other than Hindus, Mahomedans and
Budhists. The Probate and Admimstration Act applied to Hindus, Mahomedans, and
Budhists. Since the latter Act applied to Hindus as well as Mahomedans, it contamned
only General rules relating to administiation and succession.  The same distinction 1s
mamtamed m the new Act. The new Act s mevely a Consohdating Act. The present
chapter contains special rules of Mahomedan law relating to admimistration and succes-
stion and a few rales trom the Probate and Admmstration Act J

29. Administration of 2 Mahomedan’s estate.—The property
of a deceased Mahomedan is to be applied successively in
payment of (1) his funeral expenses and death-bed charges,
(2) expenses of obtaining probate or letters of administration,
(3) wages due for service rendered to the deceased within three
months next preceding his death by any labourer, artisan or
domestic servant. (4) other debts of the deceased according to
their respective priorities (if any). and (5) legacies not exceed-
ing one-third of what remains after all the above payments
have been made. The residue is to be distributed among the
heirs of the deceased according to the law of the sect to
which he belonged at the time of his death (p).

The order set forth above tollows the provisions ot the Probate and Administra-
tion Act, ss. 101-105, now the Succession Act of 1925, s, 320.323 and s. 325. As vegards
item No. (5), 1t 18 to be noted that a Mahomedan cannot by wll dispose of more than one-
third of what remains of his property after payment ot his tuneral expenses and debts,
unless the heirs cofisent thereto atter his death.

If the decoased was a Sunm at the time of his death, Jus property would be distri-
buted among his heirs according to Sunm law, and if he was a Shah, 1t would be distri-
buted according to Shiah law. Tn other words, succession to the estate of a deceased
Mahomedan is governed by the law of the sect to which he belonged at the time of his
death and not by the law of the sect to which the persons claiming the estate as his heirs
belong (p)-

The person primarily entitled to administer the estate of a deceased Mahomedan
(i.s, to apply it in the manner set forth in the section) is the executor appointed under

(p) Hayat-un-Nissa v. Muhammad (1890) 12 All. 290, 17 1. A, 73.
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hus wall * If the deceased left no will, the person entitled to administer his estate 18 the
person to whom letters of administration are granted Such a person 1s called adminss
tralor ~ THe personsspnmanly entitled to letters of admimstration are the hesrs of the
deeeased ° If no letters are obtamed, the heirs are entitled to administer the estate

30. , Vesting of estate in executor and administrator.—The
exequtor or admimstrator, as the case may be, of a deceased
‘Mahomedan, 15, under the provisions ot the Probate and Ad-
'ministration Act, 1881, now the Succession Act of 1925, his
legal representative for all purposes, and all the property
-of the deceased vests mm him as such.

But since a Mahomedan cannot dispose ot by will more
than one-third of what remains of his property atter payment
.ot s funeral expenses and debts, and since the remaimng
two-thirds must go to his heirs as on intestacy unless the hens
consent to the legacies exceeding the bequeathable third, the
executor, when he has realized the estate, 1s a bare trustee for
the heirs as to two-thirds, and an active trustee as to one-thud
tor the purposes of the will , and of these tiusts, one 1s created
by the Act and the pirobate ir1espe tive ot the will, the othe:
by*the will established by the probate (¢)

The first paragiaph 15 1 1eprduction of the proviaons of « 4 of the Probate and
Admunistration Act now < 21} of the Succession Act £ 1925 An oxecutor under the
Mauhomedan law 1s called wast dernved f1m wasiyat which mawns o will But though
the Mahomedan law rec sgniscd a wase 1t did not recozmze an aduimstrator there bang
nothing analogzous in that Iaw to  Ictters of admimistrition A wgst 1 oxecutor under
the Muhomedan law was merely a manager of the estatc and no part of the estate of the
deccased vested 1n ham as such A 1 manager all that he was entitled U do was to pay
the debts and distribute the estate as dirccted by the will - He had no power to scll or
mortgage the property of the deceased not even for the pavment ot s debts  1he
powers, howevcr, ot a Mahomedan cxecutor under the Probate and Administration At
now the Succession Act of 1925 are much larger for under that Act the property of a
dcccased Mahomedan rests 1n his executor  The property vests whether o1 no he takes
out probate As a result of the westing of the estate in & Mahomedan executor, he has the
power to dispose of as he thinks fit the property for the time bang rested in hum in the duc
course of administration, a power which he did not possess before the Probate and Ad-
pumstration Act (r) [see s 90 of the Act, now s 307 of the Succession Act of 1925]

31. Devolution of inheritance.—Subject to the provisions
of the foregoing section, the whole property of the deceased,
where he has died 1ntestate, or where he has left a will, so much
of 1t as cannot be, or 1s not, disposed of by lus will, devolves on

(@) Murza Kurratdaan v MNawab Nuzhat ud Dowlu | Bom 231 70 I C 268 ('22) A B °f2
(1905) 33 Cal 116 128 821 A 244 257 Butsee the dictaof Pugh J in Sakina
(r) Mahomed 3Iusuf v Hargorandas (1923) 47 Riwbee v Mahomed Ishak (1910) 37 Cal

839, 8 1 ¢ 655
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his heirs in specific shares at the moment of his death, and the
devolution is not suspended by reason merely of debts 'being
due from the deceased.

The above rule follows from the decision of the Allahabad High Cqurt in‘Jafri,
Begam v. Amir Muhammed (s) read with the preceding section. When & Mahoipedan
dies leaving a will, and there i4 an executor appointed under the will, the p;operty-ot the
deceased vests in the executor subject to the provisions of the second paragraph of s 3Qs
When a Mahomedan dies intestate, and there is a grant made of letters ofadministratios
of his property, the property vests in the administrator. But when there is no execufor
or administrator, the property of the deceased vests at the moment of s death, in his'..
heirs. The rcason why the property of a deceased Mahomedan vests in his heirs in
the absence of an executor or admumistrator is that the Mahomedan law does jdt
recognise any represeniation to the estate of the decen wd (t) ; 1f it did, his property could
vest only in his legal representatirve, that 1s, his executor or administrator, and it could
not vest in his hers,

¥

The property, when 1t vests in the hewrs, vests in specific shares, that is, the heirs
take their shares in severalty, themr rights heing analogous to those of tenants-in-com.-
mon (u). The share ot each heir before distribution 1s gard to vest in him in interest. After
distribution, the share vests m the heir 2n possession.  When an herwr comes into pos-
session of his share, 1t is clear that he may ahenate 1t by sale, mortgage, gift or other-
wise.  But he has not got the same powers of disposition when the share has not yet
heen vested in possession  Thus a vahd gift cannot be made by an heir of his share which
has not yet vested in him 1n possession exeept to a co-ker (s. 134). And as gegards
disposition by way of sale or mortquge, the valrdity of the disposition depends on the
conditions et forth in the next ~ection.

Limitation —Where the heirs of a deceased Mahomedan continue to live as tenants-
an-common without dividing the estate, and a suit 1s subsequently  brought by one of
them forrecovery of has share by partition, hmitation does not run from the date of the
death of the deceased : in other words, 1t 15 art, 144 and not art. 123 of the Limitation
Act that governs the period of inntation (v).

Administration surl.—1t may here be noted that any one of the heirs may bring an
administration suit : he 18 not bound to bring a suit for partition ().

32. Alienation of share before distribution.—(I) “ A cre-
ditor of a deceased Mahomedan cannot follow his estate into
the hands of a bona fide purchaser for value to whom it has
been alienated by his heir-at-law.” In other words, any heir
may, even before distribution of the estate, transfer his own

(s) (1885) 7 All, 822, followed in Muhammad v I\mhnamarhamr (1917) 40 Mud. 243,
Awar: v. Har Sahi (1885) 7 All. 254, 40 1.C
{t) Amir Dulhin v. Bayj Nath (1894) 21 Lnl Jll (r) Kalla‘noou'ala \ Bwuhaya (1920) 44 Bom. 943,

316. he contrary opinion expmescd by 58 1C. 42, Nurdin v. Bu Umrao (1921)
Markby, J., in Assamathem Nessa Bibee 45 Bom. 519, 59 I.C. 780; Zanab
V. Lutchmeqmt Singh (1878) 4 Cal. 142, 158, \ Ghulam Rasul (1923) 4 th 402 73 I.
is no longer hw 425, (*23) All. &

{u) Abdul Khader Chudambaram (1909) 82 | (u) Emfauy v. Abdeall (19"1) 45 Bom. 75, 59,
Mad. 276, 273. '3 1.C. 876 ; Abdul Majeeth |
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share cf the inheritance (z) either by absolute sale or by mort-

- gage and give the transferee a good title thereto, notwithstand-

-

ing any debts that might be due from the deceased, provided
that the transferee acts in good faith and under circum-
stances which are not such as to raise a reasonable presump-
tion that he had notice of the debts (y) [ills. (a) and (c)].

‘Even if the transferee has notice of the debts, the transfer

18 not absolutely void, but voidable merely at the option of

the creditor, so as to entitle him to follow the estate in the

‘hands of the transferee. But the creditor is not entitled to

follow the estate in the transferee’s hands, unless the assets
in the hands of the heirs are insufficient to satisfy his claim (2)
[ill. (d)].

~ (?) Where the estate or any part thereof consists of
immoveable property, and the transfer is made by an heir

“of his share in such property during the pendency of u creditor’s

suit in which the creditor obtains a decree passed for the
payment of his debt out of the estate which has come into the
hands of the heir, the transferee will be affected by the doctrine
of lis pendens (a) [ill. (e)].

Explanation.—* Transferee ” within the meaning of this
section includes a purchaser at a sale in execution of a decree
obtained against an heir by his creditor (b) [ill. (b)].

Hlustiations.

[(2) A Mahomedan, who owes a sum of money to ¢, dies leaving certain herrs,
The heirs sell the whole of the property of the deceased to P2 before payvment of the debt
due to C. P buys the property without notice of the debt due to (', ("then obtains a
decree against the hewrs for the amount of the debt, and 1n execution of the decrec
applies for an attachment of the property sold by the heirs to £, alleging that the heirs
had noright to alienate the property of the deceased hefore payment of the debt due from
the deceased. (' 15 not entitled to attach the property in the hands of I, the latter
being a bona-fide purchaser for value without notice of (s claim : Land Mortgage Bank
v. Bidyadhari (1880) 7 C. L. R. 460.

Note.—So long as the estate of a deceased Mahomedan 1s in the hands of his heirs, a
creditor of the deceased who has obtained a decree against the heirs for his debts may
follow it 1n theshands of the heirs, that is to say, he may attach the estaté in the hands
of the heirs in execution of the decree. But the case 1s different when the estate has been
sold by the heirs, and 1t has passed into thespurchaser’s hands. In such a case if the pur-
chaser bought without notice of the debts, the creditor cannot attach the property in the
bands of the purchaser. It does not matter that the object of the heirs in selling the
o Byt i, Dl (LA TD Al ) B s, D St T

Majeeth v. Krishnamacharwur (1017) 40 Mad. Bulyadhari (1880) 7 C. L. R,

. 460.
243, 254, 40 1.C. 210. In  Moldeen (z2) Rajkristo v. Koylash Chandur (1881) 8 Cal. 24.
+«  Bee v. ‘,Syed Meer (1915) 38 Mad. 1099 (a) Bazayet Honsein v. Dooli Chund (1878) 4 Cal.

1101, 32 1.C. 1002, it was said that n’ 402, L. R. 5 1. A. 211.
Mahomedan heir takes a share of ench em (b) Wehduni v. Shubrattun (1870) 6 B, L. R.
of the property left by the deceased, 54.
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property was to defraud the creditor, for the question being one between the creditor
and the purchaser, the test is whether the purchaser took with notice of the debts, and
not whether the heirs intended to defraud the creditor (c).

(b) A Mahomedan, who owes a sum of money to C, dies leaving tw o sisters as his
only heirs. C obtains a decree for the amount of his debt against the sisters as repre-
senting the estate of the deceased. Subsequently a creditor of the sisters obtains a
decree against them, and the estate of the deceased in the hands of the sisters is sold
in execution of that decree. and purchased by P without notice of C's clmm. C then
applies for attachment of the property of the deceased in the hands of P. He is not
cntitled to attach the property, for P’ 1s a purchaser without motice of C's claim :

Wahidunissa v. Shubrattun (1870) 6 B. L. R. 54, with facts slightly altered.

Note.—The only distinction between this and the preceding illustration is that
in the latter case the sale by the heirs voluntary, whilein the present illustration the
nale is wn execution of a decree against the heirs. The point to be noted is that in both
cases (' sought to attach the property after it had passed from the hands of the heirs
into the hands of a bona fide purchaser for value without notice of (s claim and’in both

cases it was held that he was not entitled to do so.

(¢) A Mahomedan dies leaving a son and a widow ('. The deceased owes a large
sum of monev to (' for her dower The son mortgages the whole of the estate of the
deceased to P to secure repayment of advances made to him by P without notice of
"8 claim. Nubsequently (' obtains a decree for the amount of her debt agamst the son
and i execution of the decree attaches the mortgaged property in the hands of the
son. During the pendeney of the attachment, /> sues the son on the mortgage-bond and
obtains a decree for the realization of the mortgage-debt from the mortgaged property.
The property mortgaged s sold 1 pursuance of the decree and purchased by X. Is
X entitled %o have the attachment set aside 7 Yes, for X derives his title under a
sale m execution of the decree obtamed by P who took the mortgage before the
institution of ("3 suit without notice of ("s claim : Bazayet Hossein v. Dooly Chund .
(1878) 4 Cal. 402 5 1. A, 211, with facts shghtly altered.

Note.— The only distinction between this and 1l (a) is that in the latter case the
alienation by the heirs wax by way of sale while i the present illustration it 13 by way of
mortgage. The test 15 whether P, the norigagee, was a boua fide tran:feree for value
without notice of ("s c¢laim, and not whether .X, the purchaser frcm the mortgagee,
purchased with notice of that claim.

(d) A Mahomedan, who 1s indebted to C, dies leaving a widow and other heirs.
The widow sells to P certain land allotted to her on distribution of the estate of the
deceased. P had notice at the time of purchase of O's claim. Subsequently ('
obtains a decree against the heirs for the amount of his debt, and seeks to attach the
tand sold by the widow to P. (' is not entitled to attach the land in"the hands of P,
though P had notice of his claim, unless it is shown that the assetsin the hands of the
heirs are not sufficient to satisfy his claim : Rajkristo v. Koylash Chunder (1881) 8 Cal.

24, with facts slightly altered.

Note.—The mere fact that P had notice of ("'s claim does not entitle C to follow
the widow’s share in the hands of P unless C can show that there are not sufficient
assets in the hands of the heirs for the payment of his debt.

(¢) Wahidunissa v. Shubrattun (1870) 6 B. L. R. 54, 68.
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“{e) A Mnhomedun, who owes a sum of money to'C, dies leaving a son as his only
heir. C institutes a suit against the son for an account of the estate of the deceased
come to his hands and for payment of hisydebt out of the estate. During the pendency
of the suit, the son sells to P certain land forming part of the property of the deceased.
A decree is subsequently passed in C’s suit for the payment of his debt out of the estate
eome into the hands of the son. C applies in execution of the decree for attachment
of the property in the hands of P. C is entitled to attach the property : Bazayet Hos-
sein v. Dooli Chund (1878) 4 Cal. 402, 5 I. A. 211, followed in Yasin Khan v. Mubammad
(1897) 19 All 504.

Note.—In ill. (a) the sale by the heirs was made before the institution of the creditor’s
suit. In the present case the sale is made during the pendency of the creditor’s suit which
in its nature was an administration suit as indicated by the form of the decree. The
decree was against the estate, and not a simple money decree (d). The rule laid down
in cl. 2 of the present section is merely an application of the doctrine of lis pendens
(see Transfer of Property Act, s. 52).]

33. Liability of heirs for debts.—(Z) The heirs of a de-
ceased Mahomedan are liable, before distribution of the estate,
to pay the debts of the deceased to the extent of the assets to
which they may have succeeded, but they are not liable to

pay debts exceeding such assets ().

(2) After the estate is distributed each heir is liable for
debts due from the deceased to the extent only of a share of
the debts proportionate to his share of the estate (f).

Tllustrations.

[(a) A Mahomedan dies leaving assets of the value of Rs. 4,000 and debts
amounting to Rs. 5,000. The liability of the heirs is confined to the amount of the
assets, namely, Rs. 4,000, and the creditor is not entitled to a personal decree against
the heirs for the balance of the debt.

(b) A Mahomedan, who is indebted to C in the sum of Rs. 3,200, dies leaving a
widow, a son, and two daughters. The heirs divide the estate without paying the debt,
the widow taking 1/8, the son taking 7/16, and each daughter 7/32. C then sues the
widow and the son for the whole of the debt due to him from the deceased. The widow is
liable to pay only (1 /8X 3,200)-=Rs. 400, and the son (7/16X 3,200)=Rs. 1,400; they
are not liable for the whole debt : Pirthipal Singh v. Husaini Jan (1882) 4 All. 361.]

34. Distribution of estate.—If the estate is not insol-
vent, the heirs may divide it at any time after the death of
the deceased and the distribution is not liable to be suspended
until payment of the debts.

(d) Bhola Nath v. Maqind-un-Nissa (1903) 26 All.  (e¢) Meer7 Aleesn Ullah v. Alif Khan, 1.8.D,A., Beng

28, Tt is ‘stated in the udgment in this

case that the decree in Yasin Khan's case () Hamir Singh v, Zakia (1875)

cited in ill. (¢) was a simple money decree Pirthipal Singh Hlmwu Jan & 882) . All
« and not a decree for payment of the credi- 361 ; Ambas, ( (1 894) 19

tor's debt out of the estate. 1f so, the dec} Rom. 273 H Buuanunm v

sion in that case is obviously wrong. i (1885) 11 Cal. 421,
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8o held by the High Court of*Allahabad (g) relying on certain passages from the-
Hedaya, and, following it, by the High Court of Calcutta (k). In a later Allahabad
case (i), Mahmood, J., said that the translationgof the said passage was only a loose-
paraphrase of the original Arabic, and he expressed the opinion that the estate may be-

distributed though it may be insolvent.

According to Mahomedan law the estate of a deceased person vests in his heirs at-
the moment of his death (s. 31). The heirs therefore may divide it at any time, even
before payment of the debts due by the deceased. As a result of the rule set forth in
the present section, it is not competent to a creditor of the deceased to go against any
one heir for the whole of his debt, saying that the heir ought not to have divided the-
estate before payment of debts. The creditor can recover from the heir sued only
the heir’s proportionate share of the debt [s. 33, ill. (b)].

35. Suit by creditor against executor or administrator.—
If the estate is represented by an executor or administrator,
a suit by a creditor of the deceased should be instituted against
the executor or administrator as the case may be.

36. Suit by creditor against heirs.—If there be no exe--
cutor or administrator, the creditor may proceed against the
heirs of *the deceased, subject to the following conditions :—

(I) If the estate is distributed, and the suit is brought.
against some only of the heirs of the deceased, the creditor
is not entitled to a decree for the whole amount of his debt,.
but only for an amount proportionate to the aggregate share
of the defendants in the property [see s. 33 (2)].

(2) If the estate is mot distributed, the creditor may,
according to the decisions of the High Court of Calcutta, sue
any heir in possession of the whole or any part of the estate
without joining the other heirs as defendants, and the’ Court
may in such a suit pass a decree for the sale, not only of that
particular heir’s share in the estate, but of all the assets of the
deceased that are in his possession. Where such a decree is.
passed and a sale is effected in execution of the decree, the
sale will pass to the purchaser not only the interest of that
particular <heir in the property sold, but the interests of the
other heirs also (including minors), though they were not par-
ties to the suit (j), unless the decree was obtained by
consent (k), or unless it is proved that the debt was not due ({)
[ills. (a) and (b)].

(6) Hamir Singh v. Zokie (1815) 1 ALl 57, 00 ) O) Muttyjon . Ahmed Ally (1882) 8 Cal. 370;

Prithipal Singh v. Husainv Jan | hun v. Bay) Nath [1894) 21 Cal, 311.
| (k) Auamc:llhem v. Roy Lulchmeeput Singh (1878)

(1882) 4 AlL 361, 366.

enteram v. Kamaluddin (1885) 11 Cal. | 4 Cal. 142, 185,
) B, in (1883) ! (1) Ehursetbivi v, Keso Vinnayek (1887) 12 Bom. .
(i) Jafri Bequm v. Amir Muhanucad Khan (1885) I 101, 103.

7 All. 822, 838.
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The same view was taken, though based on different
grounds, by the High Court of Bombay in earlier decisions (m)
with this exception that a dale in execution did not bind the
other heirs unless the heir against whom the decree was obtained
was in possession of the whole estate of the deceased [ills. (c)
and (d)]. But this view has been disapproved in recent cases,
and it has been held that a sale in execution of a decree passed
against an heir in possession in a creditor’s suit does not pass to
the purchaser the interest of those heirs in the estate who were
not parties -to the suit even if the heir against whom the
decree was passed was in possession of the whole estate (n)
[ill. (dd)]. This view coincides with that taken by the High
Court of Allahabad.

In Pathummabs v. Vittil (o), the High Court of Madras
followed the earlier rulings of the Bombay High Court, but the
authority of that decision has been considerably shaken by the
observations of Abdur Rahim, J., in Abdul Majeeth v. Krishna-
machariar (p).

According to the rulings of the Allahabad High Court,
a decree relative to his debts passed in a contentious or non-
contentious suit against only such heirs of a deceased Maho-
medan debtor as are in possession of the whole or part of his
estate, binds each defendant to the extent of his full share in
the estate (), but it does not bind the other heirs who by reason
of absence or any other cause are out of possession, so as to
convey to the auction-purchaser in execution of such a decree
the rights and interests of such heirs as were not parties to
the decree, and they will be entitled to recover from the auc-
tion-purchaser possession of their share in the property sold
subject, however, to payment to the purchaser of their propor-
tionate share of the debts for which the decree was made (r),
unless the circumstances are such as do not call for the exercise
of this equity in favour of the purchaser (s) [ills. (e) and (f) ].

m) Klmnetbibz v. Keso Vinnayek (1887) 12 Bom. (p) (1917) 40 Mad. 243, 255, 257, 40 1. C. 210.
; Davalava v. Bimajr (1896) 20 Bom. (¢) Dallu Mal v. Hari Dal (1901) 23 All. 263, 265.
338 "tollowed in Virchand v. Kondu (1915)  (r) .Ia]n Beamn v. Amir Muhamad Khan (1885)
39 Bom 729, 31 1. C. 180 [mortgage- All. 822 ; Muhamvhad Awais v. Har Sahai

creel. (1885) 7 Al 710 Hamir Singh v. Zakia
“n) Bhaawthibm v. Roshanbi (1919) 43 Bom. 412, (1875) 1 AJl. See also Muhammad
51 1. C. 18, dissenting from 12 Bom. 101 Allahdad v Mulummad Ismail (1888) 10
and 20 Bom. 338, supra; Shahasahed All. 239.
Sadachw (1919) 43 "Bom, 575 581, 51 1. C () Ja] Begam v. ir Muhammad Khan (1885)
3 [mortgage sult), dluenting from 390 | All. 822. Bce the third question retermd
Bom 729, 31 1. C. 180, supra ; Lala Miwya | tn the Full Bench in the above case an
v melnb: (1923) 47 ‘Bom. 712, 73 1. C. the form of it as amended by the Full Bench
) A. B. 411. (ib. p. 825).

0) (IM) lh.d 734, 738.



SUIT BY CREDITOR AGAINST HEIRS. 23.

[(a) A Mahomedan dies leaving a widow, a daughter, and two sisters. After his.
death a suit is brought by a creditor of the deceased aginst the widow and the daughter
who alone are in possession of the whole estate, and a decree is passed *‘ against the
assets of’ the deceased. The decree and the sale in execution of the property
left by the deceased are binding on the sisters though they were not parties to the suit :
Muttyjan v. Ahmed Ally (1882) 8 ('al. 370.

1

(b) A Mahomedan dies leaving a widow and other heirs. A suit is brought by a
creditor of the deceased against the widow alone who 15 1n possession of a part of the
estate. The other heirs are not necessary parties, and the creditor is entitled to a decree
not only against the share of the widow in the estate, but the full amount of assets which
have come into her hands and which have not been apphed in the discharge of the lia-
bilities to which the estate may be nubject at her husband’s death : Amir Dulhin v. Baij .
Natk (1894) 21 Cal. 311.

(¢) A Mahomedan woman, Khatiza, dics leaving a mmor son and a daughter. After
her death a suit 1s brought by a creditor of the deceased aganst ** Khatiza, deceased,
represented by her mmor son represented by his guardian ™' (2), and a decree is passed
in that form. The deceased was entitled to a share in a Khoti Tatan and ** the right,
t:tle, and interest of Khatiza © 1 that <hare 1s sold in execution of the decree. The
purchaser acquires a title unimpeachable by the daughter, though she was not a party
to the suit or to the subsequent proceeding< m execution : Knarshethibi v. Keso Vinayek
(1887) 12 Bom. 101 («) |No reference was made in the judgment to the Calcutta cases
cited above nor to the Allahabad cases cited il (e)]. ’

(d) A Mahomedan dies leaving a widow, a mmor son, and two daughters. After
s death a st 1s brought by a mortgagee from the deceased against the son as repre-
sented by his guardian and mother, claimmg possession of the land mortgaged to him
as owner under a gahan lahan clause 1 the mortgage. The widow 15 1n possession of
the estate and an «.-parte decree 1s passed directing her to makhe over possession of the
land to the mortgagee, and he 15 accordingly put in possession. The decree binds
the daughters though they were not parties to the suit, and they are not entitled to
redeem the mortgage as agamst the mortgagee or a purchaser from him : Daralara v.
Bhimaji (1895) 20 Bom. 338 .

(dd) A Mahomedan dics leaving a widow and a daughter. After his death ', a
creditor of the deceased, sues the widow for the recovery of a debt due to him and a decree
18 passed 1in his favour for Rs 327 to be recovered out of the estate of the deceased. In
execution of the decree, the right, title and interest of the deceased 1n a house is sold
and it 1y purchaged by P. The daughter, who was not a party to the suit,
subsequently gues P to recover by partition her share in the house. Held, disapprov-
ng the cases cited in ills. (¢) and (d), that the daughter, not being a party to (s suit, was
not bound by the decree passed in the suit, and that the sale did not pass her interest in
the house to P, and that she was entitled to recover her share in the house .
Bhagurthibai v. Roshanbi (1919) 43 Bom. 412, 51 1.C. 18. [ In this case the widow against
whom the decree was obtained was in possession of the whole house ; see p. 427 of the
report, lines 27-28.]

(t) This form of suit, which was at one time () Note that in this casc ** no part of the produce
common in the Mofussil of Hombay, has of the Khot: was In actual possession of
been recently dirapproved of by the Bom- elther of the heirs of the deceased.”
bay High Court.
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(e) A creditor of a deceased Mahomedan obtains a decree upon a hypothecation
*bond * for recovery of his debt by enforcement of lien ”’ against an heir of the deceased
1in possession of the estate. The whole estate is sold in execution of the decree, and it
1is purchased by the decree-holder. Subsequently another heir of the deceased, who

was not a party to these proceedings. sues the decree-holder as purchaser for recovery
of his share in the estate. According to the Allahabad High Court, he is entitled
to possession of his share on payment of his proportionate share of the debts which were
paid off from the proceeds of the sale : Muhammad Awais v. Har Suhai (1886) 7 All.
716, following Jafri Begum v. Amir Muhbammad (1883) 7 All. 822,

(f) A creditor of a deceased Mahomedan obtains a money decree against an heir
-of the deceased in possession of the estate, and attaches certain immoveable property
.forming part of the estate in execution of the decree. The value of the immoveable
property exceeds the share of the defendant. According to the Allahabad High Court,
the defendant is entitled to object to the attachment and sale of the right and interest
of the other heirs who were not parties to the swit, upon the ground that as regards
them he is in possession of the property as trustee: Dallu Mal v. Hari Das (1901)
23 All. 263. This follows from the decision set out n ill. (e).]

Principle of the Calcutta rulings.—According to the Caleutta decisions, a creditor's
suit against an heir in possession is 1n the nature ot an administration swit binding on all
the heirs of a deceased Mahomedan. This theory appears to have been dictated principally
by the consideration that grave injustice might result if the creditor were to be confined
to the recovery of a fractional portion ouly of his claim as held by the Allahabad High
Court. The same Court has further endeavoured to strengthen its decision hy the analogy,
though incomplete, of the case of an executor de sun tort (v), who can be sued aceording
to the Enghsh law for an account of the specific assets that have come into his hands,
though there may be nolegalrepresentative. Commenting on the view of the Caleutta
Court, Heaton, J., said in Bhagirthiba: v. Roshanbe (w): ** It seems to me to be a
mistake 1n terms to call a suit by a creditor to establish a scngle debt agamst the estate of
a deeased person a creditor’s administration smt.”™

Principle of the Bombay rulings.—In the cases cited in ills. (¢) and (d), the Bombay
High Court followed the rule of Hindu law, namely, that ** when, m a (creditor’s) suit ;
the debt is due from the father and after his death the property 15 brought to sale in
execution of a decree against the widow or some ot the heirs of the [deceased ]. and the
whole property is sold, then the heirs not brought on the record cannot be permitted to
raisc the objection that they were not bound by the sale simply because they wore
not parties to therecord ’ (z). In 43 Bom. 412,51 L.C. 18, cited in ill. (dd), the Court
¢aid that there was no warrant for the apphcation to Mahomedans of the above-
mentioned rule of Hindu law,

. Principle of the Allakabad rulings.—The reasonng of the Allahabad High Court may
4hus be stated in the words of Mahmood, J.: “ To hold that a decree ohtained by
a creditor of the deceased against some of his heirs will hind also those heirs who were
not parties to the suit, amounts to giving a judgment inter partes or rather a judgment
4n personam the binding effect of a judgment in rem, which the law limits to cases
provided for by s. 41 of the Evidence Act. But our law warrants no such course, and
the reason seems to me to be obvious. Mahomedan heirs are independent owners of

(73 Ami; Dulhin v, Baij Nath Singh (1894) 21 Cal. | @ Damlava"v Bhimaji (1895) 20 Bom. 338,
Aw) (1910) 43 nom.nz 422, 51 1.C. 18,
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their specific shares, and if they take their shares subject to the charge of the debts of
the deceased, their liability is in proportion to the extent of their shares. And once this
is conceded, the maxim res inter alias acta alteri nocere non debet would apply without
any such qualifications as might possibly be made in the case of Hindu co-heirs in a
joint family ”’ (y). The meaning of the maxim as applied to the question now under
consideration is that a judgment in a suit between A and B is not binding upon C unless
C is the privy either of 4 or B.

37. Alienation by heir for payment of debts.—One of
several heirs of a deceased Mahomedan, though he may be
in possession of the whole estate of the deceased, has no
authority in law to deal with the shares of his co-heirs, not
even for the purpose of discharging the debts of the deceased.
It follows that if he sells any property in his possession form-
ing part of the estate of the deceased for discharging the
debts of the deceased, such sale, though it may operate as a
transfer of his interest in the property, is not binding on the
other co-heirs or other creditors of the deceased (z2). .

1t has been so held by a Full Bench of the Madras High C'ourt overruling FPathum-
maby v. Vuhl (a), an earher decision of the same High Court, and dissenting from the
Allahabad decision wn Hasan Ally v. Mehde Hussain (b). The reference to the Full
Bench was necessary because in Pathummab:’s case the Court had expressed an opinion
quite contrary to that lasxd down n the present section. That opmion was based
on the ground that it a sale wn execution of a decree obtained by a creditor agamst an
heir in possession of the estate bound the other heirs though they were not joined as
parties to the suit [s. 36 (2)], 1t made no difference that the heir met the demand by a
rolurtary sale. But the view was open to the eriticism that 1t ignored the distinction
between a debt which had been adjudged by the Court and a debt not so adjudged (c),
and 1t has now been dissented from by the Full Bench.

As to ostensible ownershup, see Mubarak-un-Nissa v. Mukammad (d), a case
under ». 41 of the Transfer of Property Act, 1882,

38. Recovery through Court of debts due to the deceased.
-—No Court shall pass a decree against a debtor of a deceased
Mahomedan for payment of his debt to a person claiming
on succession to be entitled to the effects of the deceased per-
son or to any part thereof, except on the production, by
the person so claiming, of a probate or letters of adminis-
tration evidencing the grant to him of administration to the
estate of ¢he deceased, or a certificate granted under ss. 31
and 32 of the Administrator-General’s Act, 1913, and havin,
the debt mentioned therein, or a succession certificate grante
under Part X of the Indian Succession Act 39 of 1925, and

(y) Jafri Bequm v. Amir Muhammad (1885) 7 All. heir—snit for redemption by other co-
822, #42, 843. heirs—limitation].

(2) Abdul Majeeth v. Krizhnama Chariar (1917) (a) (1902) 26 Mad. 734.
40 Mad. 243, 40 1. C. 210, [F.B.]; Sukur (b) (1877) 1 A_ll. 538.
v. Asmot (1923) 50 Cal. 978, 79 1. C. 491, (c) Baba v. Shivappa (1895) 20 Bom. 199, 201.
("'24) A. C. 384. Sec Gulam Goss v. (d) (1924) 46 All. 377, 70 I. C. 174, ('24) A. A.
Shriram (1019) 43 Bom. 487, 51 1. C. 7¢ 384.
[sale of ejuity of redemption by one co-
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having the debt specified therein, or a certificate granted under
the Succession Certificate Act, 1889, or a certificate granted
under Bombay Regulation VIII of 1827, and having the debt
specified therein, and if granted after the first day of May,
1889, having the debt specified therein.

. Explanation.—The word “ debt ” in this section includes
any debt except rent, revenue or profits payable in respect of
land used for agricultural purposes.

This section reproduces the provisions of . 4 of the Succession Certificate Act VII
of 1889, now s. 214 of the Succession Act of 1925, so far as they apply to Mahomedans.
As to succession certificates it is provided by s. 1, cl. 4, of the Succession Certificate Act,
now s. 1 (1) of the Succession Act of 1923, that no certificate shali be granted
with respect to any debt or security to which a right is required to be estabhished by
probate or letters of administration {see ss. 212 and 213 of the Succession Act of 1925].

PFobate and Letters of admunistration.—1It 18 not necessary in the case of n Mahomedan
will that the executor should obtain probate of the will to estabhsh his right as
such in a Court of Justice [Succession Act, 1923, 5. 213].  Nor is it necessary where a
Mahemedan has died intestate that his heirs should obtam letters of administration
to establish their right to any part of the property of the deceased in a Court of
Justice [Succession Act, 1923, 5. 212] (¢) But where a suit 1« brought to recover a debt
due to the deceased, the (‘ourt shall not pass a decree except on production of probate or
of letters of admimstration or a succession certificate.

Recovery of debts through ('ourt.—Tt must be observed that the rule laid down in the
present section applies only where a debt due to the deceased 1~ sought to be recovered
through a Court of Law. A debtor of the deceased may pay his deht to the executor,
though he may not have obtained probate or a succession certificate, and such pay-
ment will operate a» a discharge to the debtor.  Simularly the debtor may pay the debt
to the heirs of the deccased, though they may not have obtuined either letters of
admimstration or a succession certiticate.  But payment of a debt by a debtor to one
of several heir does not discharge the debt as to all (f), unless all the heirs join in
the receipt. If all the heirs do not so jomn, the debtor 1s not safe unless he pays the
debt to a person to whom a grant has been made of probate or letters of adminis.
tration or a succession certificate.

It may also be noted that where a debt is sought to be recovered Ly legal proceedings,
it is not necessary that the plaintiff should have 1a readiness when the suit is filed the
probate or letters of administration or the certificate referred to 1n the present section.
But no decree will be passed unless the requisite documents are produced, and this is
all that the section provides for (g).

(€) Shaik Moosa v. Shaik Ersa (1884) 8 Bom 241, } Act, 8. 92, now s. 311 of the Successlon Act
256 ; Sakina Bibee v Mahomeda Ishak (1910) . of 1923). i
87 C'BI.S:!D.SI. C. 655. Tt must, howevel, | (f) Pathummain v. Vutd Ummachabi (1902) 26
be noted that when there are several ex- Mad. 734, 739. Compare Sitaram v. Shri-
ecutors, the powersg of all may, in the absence dhar (1903) 27 Bom. 202. See also 4hwnse
of any direction to the contrary In the will, Bibi v.Abdu. Kader (1801) 25 Mad. 28, 39.
be exercised by any onme of them who hax | (g) Chandra Kwshore v. Prasanna_Rumari (1910)
Dproved the will [Probate and Administration 38 Cal. 327, 38 1. A. 7, 9 1.C. 122,
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Debt.—A suit by one member of a family to obtain his share of the family property
from the other members is not a suit to recover a ‘‘ debt ”* (k). It is not settled whether
a decree in a mortgage suit directing the sale of the mortgaged property is a decree for-
payment of *‘ debt "’ within the meaning of this section (7).

39. Enactments relating to administration.—In matters not
hereinbefore specifically enumerated, the administration of
the estate of a deceased Mahomedan is governed by the
provisions of the following Acts to the extent to which
they are severally applicable to the case of Mahomedans,
namely :—

(1) Indian Succession Act 39 of 1925 ;
(2) Administrator-Generals Act 3 of 1913 ;

(3) Administrator-General and Official Trustees Act 5
of 1902, s. 4 ; and .

(4) Bombay Regulation Act 8 of 1827. ‘

Such of the provisions ot the Admumstrator-General’s Act as apply to Mahomedans
come nto operation when a Mahomedan dies leaving assets within the local hmits ot
the ordinary origial enal jurisdietion of the High Court of Caleutta,Madras or Bombay .
Insuch a case, the Court may, upon the apphcation of any person mterested 1 the
assets, direct the Administrator-General 1o apply for letters of administration of the
effects of the deceased. of the appheant satisfies the Court that such grant 1s necessary
for the protection of the assets (see s. 10 of the Act, and also ~. 11).

(h) Shath Movsa v Shaid Essa (1881) S Bom 241, (1001) 28 Bom 630 [keld 1t i notl, Faleh.
205, chand N, Mahomd (1394) 16 AW, 259 [held,
) Palarayanct v Veerammal (1903) 29 Mad, 1t

7 Lheld, 1t i not], Nanchand v, Yenava
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CHAPTER VI.
INHERITANCE—GENERAL RULEs.

40. Heritable property.—There is no distinction ir
the Mahomedan law of inheritance between moveable anc
immoveable property or between ancestral and self-acquirec
property.

41, Birth-right not recognized.—The right of an heir
.apparent or presumptive comes into existence for the firs
time on the death of the ancestor, and he is not entitled unti
then to any interest in the property to which he would succeec
as an heir if he survived the ancestor (j).

Iustration.

A, who hasa son B, makes a gift of hus property to ¢ L, alleging that the gift wa
-procured by undue influence, sues (“1n A’s lifetime on the strength of his night to suc
«ceed to A’ property on A’s death. The suit must be disnussed, for B hasno cause o
action agamst (. B has no cause of action, for he 1« not entitled to any interest in .4°
property during A'slifetime  Hasan Alli v. Nazo (1889) 11 All. 456, 458. But th
gift would be hable to be set asmide if the smt was brought after A’s death, provided i
was brought within the period of limitation: Mirza Kwiratulain v. Nawab Nuzkat
ud-Dowlah (1905) 33 C'al. 116, 32 1. A. 244,

The right such as that claimed by B in the above illustration 15 unknown to, anc
mot recogmzed by, the Mahomedan law (k). It 19 not more than a apes successionis
that is, an expectation or hope of succeeding to A's property if B survived 4. A:
ohserved vy the High Court of Allahabad, the Mahomedan law ““ does not recogniz
any . . . . interest expectant on the death of another, and till that death occurs
which by force of that law gives birth to the right as heir in the person entitled to i:
according to the rule of succession, he possesses no right at all *y(I).

42. Principle of representation.—According to the Sunn
law, the expectant right of an heir-apparent cannot pass by
succession to his heir, nor can it pass by bequest to a legatee
under his will (m). According to the Shiah law, it does pas
by succession in the cases specified in s. 80 below.

{J) Abdul Wahid v. Nuran Bibi (1885) 11 Cal. 597 | (k) Abdool v. Goolam (1905) 30 Bom. 304.
. 12 LLA. 91; Humeeda v. Budlun (1872) 17 W. | (}) Hasan Ali v. Nazo (1889) 11 All. 456, 458.
R. 626 ; Hasan Ali v. Nazo (1889) 11 AN. | (m) Abdul Wahid v. Nuram Bibi (1885) 11 Cal
:56: Abdool v. Goolam (1905) 30 Bom. 59;, 607, 12 1. A. 91. Macnaghten, p. 1
8. 9.

4.
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[ 4, a Bunni Mahomedan, has two sons, Band C. B dies in the lifetime of 4, leaving
a son D. A then dies leaving C, his son, and D, his grandson. The whole of 4’s pro-
perty will pass to C to the entire exclusion of D. It is not open to D to contend that he
is entitled to B’s share as representing B: Moolla Cassim v. Moolla Abdul (1905) 33

Cal. 173, 321 A. 171.]

In the case cited above their Lordships of the Privy Council observed: *Itis
& well known principle of Mahomedan law that if any of the children of a man die before
the opening of the succession to hix estate, leaving children behind, these grand children
are entirely excluded from the inheritance by their uncles and their aunts.’

If in the case put above, B bequeathed any portion of his expectant share in 4’s
property to X, tho latter would take nothing under the will. ““ A mere possibility,
such as the expectant right of an heir-apparent, cannot pass by succession, bequest or
transfer so long as the right has not actually come nto existence by the deeth of the
present owner " (n).

43. Transfer of spes successionis.—The chance of a
Mahomedan heir-apparent succeeding to an estate cannot be
the subject of a valid transfer or release ().

[llustration.

[ 4 has a son B and a daughter €. A pays Rs. 1,000 to C, and obtains from hera
writing whereby 1 consideration of Rs. 1,000 received by her from A, she renounces
her right to inherit 4's property. A then dies, and € sues B for her share (one-third) of
the property left by A. B sets up in defence the release passed by C to her father.
The release 1s not a defence to the swit and €' 15 entitled to her share of the inheritance,
for the transfer by her was a transfer merely of a spes successionis, and, as such, inopera-
tive. But Cis bound to bring into account the amount received by her from her father:
Sumsuddin v. Abdul IToosein (1906) 31 Bom. 165.]

In the Bombay case cited above, the Court said that the rule of Mahomedan law
that an heir cannot renounce his right to inherit is not different from the law under the
Transfer of the Property Act, 1882. S. 6 (a) of the Act provides that ‘ the chance of
an heir-apparent succeeding to an estate, the chance of a relation obtaining a legacy
on the death of a kinsman, or any other mere possibility of a like nature, cannot be
transferred.”

A husband gives immoveable property to his wife in lieu of her dower, and agrees
not to claim any share of it as her heir on her death. [s the agreement valid and binding
on the husband ?* The High~Court of Allahabad has held that it is binding on the
husband (p).e

44. Life-estate and vested remainder.—(/) According to
the Sunni law, when property is given or bequeathed to a
person for life, and on his death to another person, the first
donee is entitled to an absolute estate, and the second donee

(n) Abdul Wahid v. Nuran Bibi (1885) 11 Cal. from Kunhi v. Kunhi (1896) 18 Mad. 176.
507, 12 1. A. 91. See also Hurmut-ul-Nissa Begum v. illah-
(0) Khanum Jan v. Jan Bebee (18273 4 Beng. S. dwn Khan (1871) 17 W. R. 108 [P. C.]
D. A. 210; Samsuddin v, Abdul Hossein (p) Nasir-ul-Hag v. Faiyaz-wi-Rahman (1911) 33

(1008) 31 Bom. 165 ; Asa Bervi v, Karuppan All. 457, 9 1. C. 530,
(1918) 41 Mad. 365, 46 I. C. 35, dissenting
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is not entitled to any interest in the property. The reason
is that, according to the Sunni law, a life-grant [amree or umra]
is nothing but a gift and a condition, and the condition being
repugnant to the gift, the gift is absolute, but the condition
is void, on the principle stated in section 138 below [see ill.
(a) below].

(2) The rule laid down in sub-sec. (I) does not apply
to a transfer for consideration. Therefore, an agreement
between two persons A and B, by which it is provided that
4 should take an estate for life in certain property, and that
the remainder should on his death pass to B, will be given
effect to by the Court, if the words used unmistakably indicate
an intention to create an estate for life and a vested remainder.
If the words used do not unmistakably indicate such an inten-
tion, 4 will be deemed to take an absolute estate, for an estate
for life and a vested remainder are little known among Sunni
Mahomedans [ill. (b)].

(3) According to the Shiah law, where property is given
or bequeathed to a person for life, and on his death to
another person, the interest taken by the first donee in the
property is an estate for life, and that taken by the second donee
is a vested remainder. The same rule applies to transactions
supported by valuable consideration. The Shiah law recognizes
estates known in the English law as * estate for life © and
“ vested remainder " [ill. (¢)]. '

Notes.—According to the English law, when an estate s given to oA tor hfe, and the
remainder to B, A takes an estate for life and he is called a tenant for life, and B takes
a vested remainder, and is called a remainderman. As B takes a cested interest by way
of remainder, he can dispose of his interest by transfer wnfer vivos or by will.  On his
death intestate his interest will pass to his heirs, even if he predeceases A. The same
18 the rule of Shiah law, as held by Jenkins, (".J., and Heaton, J., in Banov Begum’s case
cited in ill. (c). In two recent cases, Beaman, J., expressed the opinion that the Arabic
texts relied upon by the Court 1n Banoo Begum’s Case did not support the conclusion
drawn by the Court from those texts, and observed that estates for life and vested
remainders were unknown to Shiah law as much as to Sunni Law (g).

.

Illustrations.

an

[(a) A gift of a house is made to A for life, and on his death to B. According to-
the Sunni law, 4 takes the house absolutely. B takes nothing. See the cases cited
in ill. (a) to 138 below. According.to the Shiah law 4 takes an estate for life and B takes.
the remainder : see Banoo Begum’s Case cited in ill. (c) below. ‘

(q) Tainabai v. Setna (1910) 34 Bom. 604, 612,‘ Bom. 214, 253-264, 12 I C. 226,
613.41 C. 513; C Uy v. Curnmbha. (1911) 36.
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. . .

-(b) B, a Sunni Mahomedan, sues 4, his step-mother, to recover certain property
of which 4 is in possession. The suit is compromised, and a consent-decree is obtained
by which it is provided that 4 should, during her life-time, continue to hold possession
as malik (proprietor) without power of alienation, and that after her death the property
should pass to B. B dies in the life-time of A leaving a sister C.  Subsequently A makes
& gift of the property to D. A then dies, and on A’s death, C sues D to recover the pro-
perty, alleging that under the consent-decree 4 took an estate for life and B took a vested
temainder, and that B's interest passed to her [C] on B’s death as B’s heir. Upon these
facts the Privy Council held. over-ruling C's contention, that 4 took not an estate for
life, but an absolute estate, as the words of the decree did not unmistakably indicate
an intention to give to A an estate for life only : Abdul Wahid v. Nuran Bibi (1885) 11
Cal. 597, 12 1. A. 91 ; Humeeda v. Budun (1872) 17 W. R. 525. See also Muhammad v.
Umardaraz (1906) 28 All. 633.

(¢) Ttis provided by a consent-decree in a suit to which the parties are Shiah Maho-
medans that a certain house should be held and enjoyed by 4 for her life, and that after
death it should be sold by public auction and the net sale proceeds divided among her
step-sons. In this case A takes a hfe-estate, and the step-sons take a definite interest
hike what is called in English law a vested remainder : Banoo Begum v. Mir Abed Ali
(1908) 32 Bom. 172.

(d) A Sunni Mahomedan, for a nommal consideration of one rupee, granted the
Mokurruri lease of certam property to his second wife,with the condition that if she should
die childless, it should go to his son by his pre-deceased wife. The second wife had no
child. While the grantor was still alive, a decrec-holder attached the interest of the
son by the pre-deceased wife, and after the grantor's death the interest of the son was
sold. The question arose whether the purchaser took any imterest in the property.
It was decided by their Lordships of the Privy Council that he did. Their Lordships
said that the son took under the deed a defimte mterest ike what is called in English
law a vested remamder, only that it was hable to be displaced by the event of there
being a son of the grantor by his second wife, and that the mteiest which the son took
was not a mere expectancy o1 a mere contingent or possible nght: Umes Chunder
Sucar v. Zahoor Fatrma (1890) 17 1. A. 201. Tt is submutted that this case does not
support the view that a vested remainder 1s recognized by the Sunni law, as seems to have
been thought by the High Court of Bombay in Banoo Begam’'s Case cited in ill. (c). All
that the Privy C'ouncil held was that the interest taken by the son was not a mere expec-
tancy which could neither be attached nor sold, but a definite interest which was attach-
able and saleable. The question whether a vested remainder is recognized by the Sunni
law was not before the Privy Council in that case.  See ss. 43 and 137.]

45. Vested inheritance.—A * vested inheritance ” is
the share which vests in an heir at the moment of the ancestor’s
death. If the heir dies before distribution, the share of the in-
heritance which has vested in him will pass to his heirs at the
time of his death. The shares have therefore to be determined
on the occasion of each death (r).

[4 dies leaving a son B, and a daughter (. B dies before the estate of 4 is distri-
buted leaving & son D. In this case, on the death of .4, two-thirds of the inheritance
vests in B, and one-third vests in C. If the estate of 4 is distributed after B's death
the two-thirds which vested in B will be allotted to his son D.]

(r) Mst. Jawai v. Hussain Bakhsh (1922) 3 Lah. 80, 67 1. C, 154, ('22) A. L. 203.
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See Macnaghten, p. 27, s. 96 ; R.un'uey‘l Mahomedan Law of Inheritance, ch. ix;
Rumesey’s Al Sirajiyyah, 43-44.

46. Joint family.—When the members of a Mahomedan
family live in commensality, they do not form a * joint
family ”’ in the sense in which that expression is used with
regard to Hindus ; and in Mahomedan law there is not, as there
is in Hindu law, any presumption that the acquisitions of
the several members are made for the benefit of the family
jointly (s).

It 15 not settled whether the joint Hindu tamily law o1 any portion thereof apphes
to Khojas and Cutchi Memons. See Mulla’s * Principles of Hindu Law,™ 4th ed., sec. 484

47. Homicide.—(Z) Under the Sunni law, a person who
has caused the death of another, whether intentionally or by
mistake, negligence, or accident, is debarred from succeeding
to the estate of that other.

. (2) But homicide under the Shiah law is not a bar to
succession unless the death was caused intentionally.

Rumsey's Al Sirajiyyah, 14

Impeduments to inheritance —The Sirapyyah scts out four grounds ot exclusion
from 1nhentance, namely, (1) homiade, (2) slavery, (3) difference of rebgion, and (4)
dafference of allegiance  Homicde, as an impediment to succession, 15 dealt with i the
present section. The second impediment was removed by the enactment of Act V oot
1843 ahohshing slavery, and the third by the provisions of Act X\1T of 1950 (1) The
bar of difference of allegiance, as contemplated by the Mahomedan svstem of Jurispru-
dence (u), has no place in Mahomedan law as admimistered in Britich India

Of all the disqualifications above enumerated, the effect upon the person subject
to any of them 1s absolute exclusion from the right ot imhentance, and upon all others
the same as 1If the disquahihed person were actually dead (1). But the person incapahle
of mheriting by reason of the above disqualifications does not «xdude others from 1n-
heritance (w) Thusif A dies leaving a ~on B, a grand<on ( bv B, and a brother D, and
if B has caused tho death of A4, B s totally excluded from mheritance, but he does not
exclude hisson C. The inhenitance will devolve as1f B were dead, so that (', the grand
son, will succeed to the whole estate, ) being a remote heir.

(8) Hakim Khan v Gool Khan (18382) 8 (al 826 having b cn eacluded from the communion
Suddurtonnessa v Majada Rhatoon (1878) of any religion  shall cease to bo enforred
3 Cal. 694 , Abdool Adood ~. Mahomed a8 law in the Courts of the East India
Makmu (1884) 10 Cal. 562 Sce alao Abdool Company and in the Courts established
Kadar v. Bapuvbhay, (1808) 23 Bom by Royal C(harter within the sald terli-
188 , Ma Amwn v. Hasan  (1898) tories ' Nee Bhagwant Swngh v. Kallu
31 Bom. 143, Moldeen Bee N Syed (1881) 11 All 110, Rupa v  Sardar Murza
Meer (1915) 38 Mad. 1009, 1101, 32 (1920) 1 Lah 476
I « 1002[Limitation Act, Art. 123], Isap | () Ditference of allégiance referied to here Is
Ahmed v, Abhrampn (1917) 41 Bom. 88, *difficrence of country, either actual, as
612-6132 41 1 C. 761 [Limitation Act, between an allen enemy and an alien tri-
Art. 127]. butary, or qualificd, as between a fugitivo

(f) Section 1 of the Act runs as follows - *‘ So and a tributary, or between two fugitive
much of any law or usage now in force .. enemies from two  different states ™
as inflicts on any person forfeiture of rights Rumsey’s Al Siranyyah, 14.
or property or msy be held In any way to | (v) Balllie’s Mahomedan Law of Inheritance, p. 81
impair or aflect any right of inheritance, | (w) Rumsey’s 4l Siranyyah, 27-28

by reason of his or her remouncing, or
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CHAPTER VII.

HanaFr LAw orF INHERITANCE.

® [Preliminary Note.—The principal works of authority on the Hanafi Law of In.
heritance are the Sirajiyyah, composed by Shaikh Sirajuddin, and the Sharifiyyah, which
is a commentary on the Sirajiyyah written by Sayyad Shariff. The Sirajiyyah is referred
to in this and subsequent chapters by the abbreviation Sir., and the references are to the
pages of Mr. Rumsey’s edition of the Translation of that work by Sir William Jones, as
that edition is easily procurable. See also Sale’s Translation of the Koran, pp. 60, 61

and 80.]

A.—Three Classes of Heirs.

48, Classes of heirs.—There are three classes of heirs,
namely, (1) Sharers, (2) Residuaries, and (3) Distant Kindred :

(1) “ Sharers ” are those who are entitled to a pre-
scribed share of the inheritance ;

(2) ““ Residuaries ” are those who take no prescribed
share, but succeed to the ° residue ” after the
claims of the sharers are satisfied ;

(3) “ Distant Kindred ” are all those relations by blood
who are neither Sharers nor Residuaries (z).

Sir. 12-13. The first step in the distribution of the estate of a deceased Mahomedan,
after payment of his funeral expenses, debts, and legacies, is to allot their respective
shares to such of the relations as belong to the class of sharers and are entitled {o a share.
The next step is to divide the residue ( 1f any) among such of the residuaries as are entitled
to the residue. 1f there are no sharers, the residuaries will succeed to the whole
inheritance. If there be neither sharers nor residuaries, the mheritance will be divided
among such of the distant kindred as are entitled to succeed thereto. The distant kindred
are not entitled to succeed 8o long as there is any heir belonging to the class of sharers
or residuaries. But there is one case in which the distant kindred will inherit
with a sharer, and thht is where the sharer 1s the wife or husband of the deceased. Thus
if a Mahomedan dies leaving a wife and distant kindred, the wife as sharer will take
her share which is 1/4, and the remaining three-fourths will go to the distant kindred-
And if & Mahomedan female dies leaving a husband and distant kindred, the husband
as sharer will take his share 1/2, and the other half will go to the distant kindred. To
take a simple case : 4 dies leaving a mother, a son and a daughter’s son. The mother
as sharer will take her share 1/6, and the son as residuary will take the residue 5/6.
The daughter’s son, being one of the class of distant kindred, is not entitled to any
share of the inheritance.

(z) Abdul Serang v. Putee Bibi (1902) 20 Cal. 738.




34 MAHOMEDAN LAW,

The question as to which of the relations belonging to the class of sharers, residua.-
ries, or distant kindred, are entitled fo succeed to the inheritance depends, on the cir:
cumstances of each case. Thus if the surviving relations be a father and a father’s father,
the father alone will succeed to the whole inheritance to the entire exclusion of the
grandfather, though both of them belong to the class of sharers. And if the surviving
relations be a son and a son’s son, the son alone will inherit the estate, and the son’s son
will not be entitled to any share of the inheritance, though both belong to the clasg of
residuaries. Similarly, if the surviving relations belong to the class of distant kindred, e.g.,
a daughter’s son and a daughter’s son’s son, the former will succeed to the whole
inheritance, it being one of the rules-of succession that the nearer relation excludes the
more remote.

49. Definitions :—

(@) * True grandfather " means a male ancestor between
whom and the deceased no female intervenes.

Thus the father's father, father's father's father and his father how high soever
are all true grandfathers.
(b) “ False grandfather ” means a male ancestor hetween
whom and the deceased a female intervenes.

Thus the mother's father, mother's mother’s father, mother’s father’s father,
father's mother’s father, are all fasle grandfathers.

() “True grandmother ™ means a female ancestor
between whom and the deceased no false grandfather inter-
venes.

Thus the father's mother, mother's mother, father s mother’s mother, father's
father’s mother, mother's mother’s mother, are all true grandmothers.

(d) “ False grandmother ™~ means a female ancestor
between whom and the deceased a false grandfather intervenes.

Thus the mother’s father’s mother 1s a false grandmother. False grandfathers and
false grandmothers belong to the class of distant kindred.

)

(¢) “Son’s son how low soever ” includes son’s son,
son’s son’s son, and the son of a son how low soever.

ETI

(f) “Son’s daughter how low soever” ‘includes son’s
daughter, son’s son’s daughter and the daughter of a son how
low soever.

B.—Sharers.

50. Sharers.—After payment of funeral expenses, debts,
and legacies, the first step in the distribution of the estate of a
deceased Mahomedan is to ascertain which of the surviving
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relations belong to the class of sharers, and which again -of
these are entitled to a share of the inheritance, and, after this
is done, to proceed to assign their respective shares to such of
the sharers as are, under the circumstances of the case, entitled
to succeed to a share. The first column in the accompanying
tdble (p. 34A) contains a list of Sharers; the second column
specifies the normal share of each sharer; the third column:
specifies the conditions which determine the right of each sharer
10 a Bhare, and the fourth column sets out the shares as varied
by special circumstances. '

Tustrations.

Note.—The italics in the following and other illustrations in this chapter indicate
the surviving relations. It will be obscrved that the sum total of the sharers in all the
following illustrations equals unity :—

Father, Husband and Wife.

(a) Father . .. .. 1/8 (as sharer, because there are daughters)
Father's father .. .+« «. (cxcluded by father)
Mother .. . .. 1/6 (because there are daughters)
Mother's mother .. .« .. (oxcluded by mother)
Two daughters .. .. 2/3
Son’e daughter .. .. .. (excluded by daughters)
(b) Husband .. .. Lo 1)2
Father .. .. .. 1/2 (as residuary)
(c) Four widows .. .. .. 1/4 (each taking 1 [16)
Father .. .. .. 3/4 (asresiduary)
M\other.
(d) Mother .. .. .. 1/3
Father .. .. .. 2/3 (asresiduary)
(e) Mother .. . .. 1/6 (because there are two sisters)
Two sisters .. .. .. .. (excluded by father)
Father . . .. 5/6 (a8 residuary)

Note that though the sisters do not inherit at all, they affect the share of the mother
and prevent her from taking 1/3. This proceeds upon the principle that a person,
though excluded from inheritance, may exclude others wholly or partially (Sir. 28). In
the present casc the?exclusion is partial, the mother taking 1/6 instead of 1/3, which
latter share she would have taken if the deceased had not left sisters.

(f) Mother T
Sister .. .. .. .« .. (excluded by father)
Father .. .. .. 2/3 (as residuary)
(g) Mother .. .. .. 1/6 (because there is a brother and also a
sister)
Brother (£., 0., or u.).. .+ .. (excluded by father)
Sister (f., ., 0r u.) .. .. .. (excluded by father)

Father .« .. ..5[6 (asresiduary)
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« «NoleSThe mother takes 1/6, and not 1/3, where there are two or more brothers
Wbr more sisters, or one brother and one sister, or two or more brothers and siaters.
'.nlp brother and the sister, though they are excluded from inheritance by the father,
prevent the mother from taking the larger share 1/3. See note to ill. (e).

(h) Husband .. .. .. 172
Motker . .. .. 1/6 (=1/30f1/2)
Father .. .. .. 1/3 (as residuary)

Note.—But for the husband and father, the mother in this case would have taken
1/3, as there are neither children nor brothers nor sisters. As the deceased has left
a husband and father, the mother is entitled only to one-third of what remains after the
husband’s share js allotted to him. The husband’s share is 1/2, and what remains is
1/2, and 1/3 of 1/2 is 1/6. The reason of the rule is clear, for if the mother took 1/3,
the residue for the father would only be 1—(1/2+1/3)=1 /6, that is, half the share of
the mother, while as a general rule, the share of a male is twice as much as that of a female
of parallel grade (Sir. 22). For the case where the deceased leaves a widow and father,
see ill. (j) below.

(1) Husband .. .. . 1
Mother e .13
Father's father .. .. 1/6 (as residuary)

Note.—The mother takes 1/3, for the father’s father does not reduce her share from
ane-third of the whole to one-third of the remainder after deducting the husband’s share.

(j) Widow .. .. o 1/4
Mother .. . .14 (=1/30f 3/4)
Father .. . .. 1/2 (as residuary)

Note.—In this case, the mother would have taken 1 /3 but for the widow and father,
for there are neither children nor brothers nd® sisters. As the widow and father are
among the surviving heirs, the mother is entitled to one-third of the remainder after
deducting the widow’s share. The widow’s share is 1 /4, the remainder is 3 /4, and the
mother’s share is 1 /3 of 3 /4, that is, 1 /4. See ill. (h) above and the note thereto.

(k) Widow .. .. .14
Mother .. .. . .. 1/3
Father's father .. .. .. 5/12 (as residuary)

Note.—The mother takes 1 /3, for the father’s father does not reduce her share from
one-third of the whole to one-third of the remainder after deducting the widow’s share.

True grandfather and true grandmother.

(1) Father's mother .. «+ o+« (being a true pat. grandmother, is
excluded by father)
Mother's mother .. .. 1/8 (being a true mal. grandmother, is not
excluded by father)
Father . .. .. 5/86 (a8 residuary)
(m) ﬂ%’.ﬂhﬁ ©* +11/8 (each taking 1/12)

Father’s father .. .. 8/6 (asresiduary)
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Note.—The father’s mother is not excluded by the father's father, for t‘ho lu’oter i
$iot an intermediate, but an equal, true grandfather.

(n) [Father’s father’s mother .. .. (excluded by father's father)
Father's father .. . .. takes the whole as residuary

Note.—The father's father’s mother is excluded by the father’s father, for he is
an intermediate true grandfather, the father’s father's mother being related to the
deceased through him.

(o) Father's mother’s mother .. 1/6+
Father’s father .. .. 5/6 (asresiduary)

Note.—The father’s mother’s mother (who is a true pat. grandmother) is not excluded
by the father's father (who is a true grandfather), for though he is nearer in degree,
he is nof in relation to her an intermediate true grandfather, as the father's mother’s
mother is not related to the deceased through him, but through the father.

(p) Father's mother .. .. 1/6
Mother's mother's mother . . .. (excluded by father’s mother who is
a nearer true grandmother)
Father's father .. .. 5'6 (asresiduary)
(q) Father's mother .. .. .. (excluded by father)
Mother’s mother's mother .. (excluded by father’s mother who is
* a nearer true grandmother)
Father .. .. .. .. takes the whole as residuary

Note.—The father's mother, though she is excluded by the father, excludes the
mother’s mother’s mother. This proceeds upon the rule that one who is excluded may
himself exclude others wholly or partially. See note to 1ll. (e) : in that case the exclusion
of the mother by the sister was pa.rthl for she did take a share, namely, 1/6. In the
present case, however, the exclusion of the mother's mother's mother is entire. It need
hardly be stated that if the deceased had not left the father's mother, the mother's
mother's mother would have taken 1/6, for, being a true maternal grandmother, she is
not excluded by the father.

Daughters and Sons’ daughters h. L. s.

(r) Father .. .. .. .. 1/6 (assharer)
Mother .. . 1/6
3 sons’ daughters, of whom one 1s
byeone son and the other two
by another son . .. 2/3 (cach taking 2/9)

Note.—The sons’ daughters take per capifa and not per stirpes. Tho two-thirds
is not therefore divided into two parts, one for.the son’s daughter by one son, and the
other for the other two by another son, but it is divided into as many parts as there are
sons' daughters irrespective of the number of sons through whom they are related to
the deceased. The reason is that the Sunni Mahomedan law does not recognize any right
of representation, (see s. 42), and the sons’ daughters do not inherit as representing their
respective fathers, but in their own right as grand-daughters of the deceased. The same
principle applies to the case of sons’ sons, brothers’ sons, uncles’ sons, etc. See Table
of Residuaries.
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(s) Father .. .. .. 1/8 - (as sharer)
Mother .. . .. 1/6
Daughter .. .. o 1)/2
4 sons’ daughters .. .. 1/8 (each taking 1/24)

Note.—There being only one daughter, the sons’ daughters are not entirely excluded
from inheritance, but they take 1 /6, which, together with the daughter’s 1/2, makes
up 2/3, the full portion of daughters.

(t) Father . . .. 1/8 (assharer)

Mother .. .. .. 1/6

2 sons’ daughters .. .. b /3

Son's son’e daughter .. (excluded by sons’ daughters)
(u) Father .. .. .. 1/6 (assharer)

Mother .. .. .. 1/6

Son’s daughter .. o172

Son’s son’s daughter .. 1/6

Note.—The rule of succession as between daughters and sons’ daughters applies,
in the absence of daughters, as between higher sons’ daughters and lower sons’ daughters
(8ir. 18). There being only one son’s daughter in the present illustration, the son's
son’s daughter is not entirely excluded from inheritance, but she inherits 1/6, which
together with the son’s daughter's 1/2, makes up 2/3, the full <hare of sons’ daughters
in the absence of daughters.

Sisters.
(v) Mother .. .. 16
2 full sisters .. .. 2/3 (each taking1/3)
C. sister .. .. .. .. (excluded by full sistere)
U. sister (or u. brother) .. 1/6

(w) 2 full sisters (or c. sisters) 2/3 (each taking 1/3)
u. sisters (or u. brothers) 1/3 (each taking 1,6)

(x) Full sister .. . ..o 152
2 c. sisters .. .. .. 1/6 (each taking1,12)
U. brother ..

U omer .00 T 11/3 (each taking 1/6)

Note.—There being only one full sister, the consanguine sisters are not excluded
from inheritance, but they inherit 1/6 which, together with the sister’s 1/2, makes up
2 /3, the collective share of full sisters in the inheritance (Sir. 21). '

8ir. 14-23. The principal points involved in the Table of Sharefs are explained
in their proper place in the notes appended to the illustrations. The illustrations must
be carefully studied, as it is very difficult to understand the rules of succession without
them. The principles underlying the rules of succession are set out in the notes on s. 52
below. It will be observed that the illustrations are so framed that the sum total of
the shares does not exceed unity. For cases in which the total of the shares exceeds
m}ity, see the next section. .

The sharers are twelve in number. Of these there six that inherit under certain
circumstances as residuaries, namely, the father, the true grandfather, the daughter,
the son’s daughter, the full sister, and the consanguine sister. See the list of Residua-
ries given in 8. 52 below, and the notes on that section. '



HANAFI LAW OF INHERITANCE, 39

51. Increase (Aul):—If it be found on assigning their
respective shares to the Sharers that the total of the shares
exceeds unity, the share of each Sharer is proportionately
diminished by reducing the fractional shares to a common
denominator, and ncreasing the denominator so as to make

it equal to the sum of the numerators. -
Tlustrations.
(a) Husband .. .. .. .. .. 1[2=3/6reducedto 3/
2 full sisters . .. . .. 2/3=4/6 » 4/7
7/6 1

Note.—The sum total of 1 /2 and 2/3 exceeds unity. The fractions are therefore
reduced to a common denominator, which, in this case, is 6. The sum of the numerators
is 7, and the process consists in substituting 7 for 6 as the denominator of the fractions
3/6 & 4/6. By so doing the total of the shares equals unity. The doctrine of * Increase *’
is 80 called because it 18 by increasing the denominator from 6 to 7 that the sum total
of the shares is made equal to unity.

(b) Husband .. .. .. .. .. 1/2=3/6 reduced to 3/7
Full sister .. .. .. oo 12=3/6 » 3/7
C. sister .. .. . .. .. 1/6=1/6 . 1/7
7/6 1
(c) 2 full sisters .. .. .. .. 2[3=41/6reduced to 4/7
2 u. brothers (each taking 1/6). . .. 1/3=2/6 ”» 2
Mother .. .. .. .. .. 1/6=1/6 " 1/7

7,6 1
(d) Husband .. .. .. .. .. 1/2=3/6reduced to 3/8
2 full sisters .. .. .. .. 2/3=4/6 » 4/8
Mother .. .. .. .. .. 1/6=1/6 1/8

86 1
(e) Husband ‘. .. .. .. .. 1/2=3/6 reduced to 3/8
Full gister . .. .. .. 1/2=3/6 ” 3/8
3 u. sisters (each taking 1/9) .. .. 1/3=2/6 »”» 2/8
8/6 1
(f) Husband .. .. .. .. .. 1/2=38/6 reduced to 3/9
2 full sisters .. . .. . 2/3=4/6 » 4/9

2 . sisters and 1 u. brother (cach taking

1/9) .. o .. . .. 1/3=2/6 » 2/9

9/6 1
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(g) Husband .. .. . .. .+ 1/2=3/6zeduced to 3/0
Full sister .. e . 1/2=3/8 3/

2 u. sisters and 2 u. brothers (each 1 /12) 1/3=2/6 ” 2/9
Mother .. .. .. .. .. 1/6=1/8 . 1/9
9/6 1

(h) Husband .. .. .. .. .. 1/2=3/6 reduced to 3/10
2 full sisters .. .. .. 2/3=4/6 . 4/10

3 u. sisters and b u. brothers (each
1/24) .. .e .e .e .. 1/3=2/6 ” 2/10
Mother .. .. .. .. .. 1/6=1/8 " 1/10

106 1

(i) Widow .. .. .. ee .. 1/4=3]12 reduced to 3/13
2c. sisters ce e oo ..2/3=8)12 " 8/13
Mother .. .. .. .. .o 1/8=2]12 " 2/13

13/12 1

(j) Husband .. . .. .. .. 1/4=3/12 reduced to 3/13
Mother .. .. .. .. oo 1 /6=2/12 " 2/13

2 daughters .. .. .. .o 2/3=8/12 " 8/13
13/12 1

(k) Husband .. .. .. .. «. 1/4=3/12 reduced to 3/13
Mother .. .. .. co .. 1/6=2)12 » 2/13
Daughter .. .. .. .- .. 1/2=6/12 . 6/13
Son’s daughter .. .. .. .. 1/6=2/12 ’» 2/13
13/12 1

(1) Widow .. .. .. .. .. 1/4=3/12 reduced to 3/13
Mother .. .. . .. .. 1/3=4/12 » 413
Full gister .. .. .. .. 1/2=6/12 » 6/13
13/12 1

(m) Widow .. .. .. .. .. 1/4=3/12 reduced to 3 /15

2 full sisters ee e e .. 2/3=8/12 . , 8/15

2 u. sisters .. .. .. 1/3=4/12 » 4 /15

. 15/12 1
(n) Widow .. .. .. .. .. 1/4=3/12 reduced to 3/15
2 full sisters .. .. .. .. 2/3=8/12 - 8/15

U.sister .. .. .. .. ..1/6=2/12 , 216
Mother .. .. .. .. ..1/6=2/12 ,  2/15

16/12 1
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TABLE OF RESIDUARIES IN ORDER OF SUCCESSION~Sypsi Law. A
T nmeOENDANTS: R ool
L SON. ]
DAUGHTER takes as & reaiduary with the son, th son taking a double portion. . '

2. SON'S SON h, I, s.—the nearer in degeee excluding the more remote. ({Two g more sons’ sons inherit in equal shares].

SON'S DAUGHTER h. l.s. takes us a reaiduary with an equal son's sob, [f thees be o equal son's son, but there i &
lower son's son, slfe takes as & residuacy with lum, provided she cannol inerit of'a sharer [see ill (k)] In either case,
each son's son h. 1. s, takes double the shure of each son's daughter b, 1. s,

Note.—When the son's duughler b, 1. 5. becotnes a residuary with s lower son's spn, sud there are son's daughtersb. 1.8
equal 1n degree with the lower sons son, she shures equally with them as if they wero all of the same grad see il (m)).

IL—ASCENDANTS :
3 FATHER-'
4. TRUE GRANDFATHER h, h, s,~the neatet m degree excluding the more re':we.
HL—DENCENDANTS OF FATHER
8. FULL BROTHER,
Full Sistes—tahes as o reMuary with full biothen, the brother taking a double portion.

6. FULL SISTER—n defauls of full brother and the nther reuduanies sbove-named, the full siter takes the residue «f
any, tf there be (1) & duughter on daughtets, o1 (2) & won v daughter or dunghters b L, s., or even if there be (3) e daughter
and & son's daughter or daughters b, 1. s deo S pp. 4.2,

7. CONSANGUINE BROTHER; .
Consanguine sister takes as o residuary with consanguine brother, the brother taking a double portion.

8. CONSANGUINE SISTER—In default of consangume biother and the othee resufuacies above-named, the consan-
gume sister takes the rodue, 1f gy, 1if there be (1) & daughter or dsughtars, or (2) a son's daughter or daughters
L 1. 8., or evew 1f thete be (3) uic daughter and & ~on > daughter or daughters b 1, & *Seo Sir. pp. 24-25.

9. FULL BROTHER'S SON,

10. CONSANGUINE BROTMER'S SON,

1. FULL BROTHER'S SON'S SON, ,
12, CONSANGUINE BROTHER'S SON'S SON,

Then come remoter male descendants of No. 11 and No, 12, that 1s, the son of"No. 11, then the son of No, 12, then the
soa's son of No. 11, then the son s son of No. 12, and s0 on n ‘like order.

LV.—DESCENRANTS OF TRUE GRANDFATIER h. b, s.:
Ja FULL PATERNAL UNCLE,

14 CONSANGUINE PATERNAL UNCLE,

15. FULL PATERNAL UNCLE'S SON.

16, CONSANGUINE PATERNAL UNCLE'S SON,

17 FULL PATERNAL UNCLE'S SON'S SON, '

18. CONSANGUINE PATERNAL UNCLE'S SON'S SON, ‘
Then come remoter male descendants of Nos. 17 snd 18, in ke order and mannpr as descendants of Nos. 11 and 12.

1]
MALE DESCENDANTS OF MORE REMOTE TRUE GRANDFA \ %—in like order and manner asthe
deceased's paternal uncles and their sons and sons’ sons, ‘
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(0) Husband o TR L 1/4=3/12 reduted to 3/15
Father .. L ae=2p2 2/15
Mother .. .. .. .. .. 1/8=2/12 ’ 2/15 .
3 daughters .. .. .. .o 2/3=8/12 . 8/15

15/12 .1

(p) Widow .. .. . . .. 1/4=3/12 reduced to 3/17
2 full sisters .. .. .. .. 2,3=8/12 ” 8/17
2 u. sigters .. .. 4 o1 3=4/12 . 4 /17
Mother .. .. .. .. o1 6=2/12 » 217

17/12 1
(q Wife .. .. .. .. .. 1 83=3/24 reduced to 3/27
2 daughiers .. .. .. ..2 3216 24 . 16 /27
. Father | . .. .. ol 6=424 »» 4/27
Mother .. .. ce e 1,6=4,24 " 427
o7 24 1

Sir. 29-30. For cases in which the total of the <hares is less than unity, see s. 53
below. . .

C.—Residuaries.

52. Residuaries.—If there are no Sharers, or if there
are Sharers. but there is a residue left after satisfying their
claims, the whole inheritance or the residue. as the case may be,
devolves upon Residuaries in the order set forth in the
annexed table (p. 404).

Illustrations.

[Note.—The residue remaining after satisfying the sharers’ claims is indicated in the
following illustrations thus.]

No. 1. Sons and daughters.
\
(a) Son .. .. 2/3)
Daughte? .. .. 1/3)
Note.—The daughter cannot inherit as a sharer when there is a son. But if the heirs
be a daughter and a son’s son, the daughter as a sharer will tauke 1/2, and the son’s son
a8 a residuary will take the residuc 1/2.

(as residuaries)

(b) 2 sons .. .. 4/7 (as residuaries, each son taking 2 /7)

3 daughters .. 3/7 (as residuaries, each daughter taking 1 /7)
(c) Widow .. .. .. .. 1/8  (assharer)

Son .. .. 2/30of (7/8)=7/12

Daughter .. .. 1/30f(7/8=17 /24‘ (as residuaries)

Note,—The residue after payment of the widow's share is 7 /8.
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(d) Hmm .. .. .. n l/«t*i {as sharer)
Mother .. - .. .. 1/6 (assharer)*
Son c o ..2[30f(112)=T/18 |

Daughter .. ..1/3of (1/12)=7/36 { (as residuaries)

Note.—The residue in the above case is 1—(1 /4+41/6)=7/12. If there were two
sons and three daughters, cach son would take 2/7 of ;=1/6, and each daughter
1/7 of 7/12=1/12.

No. 2. Son’s sons. h. Ll s. and Sons’ ‘'daughters h. L s.

(e) Son's son .. .. . 2713 . .
Son’s daughte) .. . .. 1/3 (as residuaries)

Note.—Where there ia a son's son, the son's daughter cannot inherit as a sharer,
but she inberits as a residuary with hm. Similarly, a son's son’s daughter cannot

inherit except as a residuary when there 1s a son's son’s son.
EY

(f) 2 daughters . .. . 2/3 (as sharers)
Son’s son .. .. . . 1/3 (as residuary)
Non's son'’s son .. . . (excluded by son's son)
Son's son’s daughter .. . (excluded both by daughters and son's
. son.  See Tab. of Sh., No. 8)

(8) 2 daughters

.. .. 2/3  (as sharers)
Son's son .. .o 2/30of (1/3)=2/9,

/ ’
Son's daughtcr .. 1[3 of (1 /3)= 19\ (as resuduariex)
(b) Daughter .. . 1/2 (as sharer)
Son's son .. o283 0f(1)2)=1/31 1 .
Son’s daughter 1/3 of (1/2)== 1 /6 1 (88 residuanes)

Note.—There being only onc daughter, the son’s daughter would have taken | /6
as sharcr (see Tab. of Sh., No. 8), if the deceased had not left a son’s son. But as the
son’s son is one of the heiry, the son’s daughter can mherit only as a rrsiduary with the
son’s son.

(i) Son's daughter .. .. .. 1/2 (as sharer)
Son’s son’s son .. .. .. 1/2 (asresiduary)

Note.—In this case the son’s daughter is not precluded from inheriting as a sharer,
for there is none of those relations that precludes her from succeeding as a sharer (see
Tab. of Sh., No. 8, 2nd column). And 1t will be seen on referring to the Table of Res -
duaries that the only case in which the son’s daughter inherits as & residuary with the
son’s son’s son (who is a lower son’s son) is where she_1s precluded from succeeding as a
sharer [see ill. (k) below].

(j) Daughter .. . .. .. 1/2 (as sharer)
Son’s daughter .. .. .. 1/6 (as sharer, see Tab. of 8h., No. 8)

Sonw's son’s son .. 2/3 of (1/3)=2/9| .
Son’s son’s daughter 13 of (1 /3)= 1 /9 | (a8 residuaries)

Note.—There being only one daughter, the son’s daughter is entitled to 1/6 as a
sharer. Since she is not precluded from inheriting as a sharer, she does not become a
residuary with the son’s son’s son (who is a lower son’s son).



HANAFI LAW OF INHERITANCE. 43

(k) 2 daughters .. . .. 2/3 (assharers)
Son’s daughter .. 1 /3 of (1/3)=1/9 ) .
Son’sson’s son .. 2[3of (1/3)= 2;9 f (as residuaries)

Note.—There being two daughters, the son’s daughter cannot inberit as a sharer,
She therefore inherits as a residuary with the son’s son’s son (who 1s a lower son’s son).

(1) 2 son’s daughters .. .. 2/3 (assharers)
Son's son’s son .. "/3 of (1/3)=2/9 | iduari
Son's son’s daughter 13 of (1/3)=1/9 | (as residuaries)

Note. —The son’s daughter in this case do not inherit as residuaries with the son’s
son’s son, for they are not precluded from inheriting as sharers.

(m) 2 daughters .. .. 2/3 (as sharers)
Son’s son’s son .. /4 of (1/3)=1/6
Son’s daughter o1 dof (1/3)=1/12 }(as residuaries)
Son’s son’s daughter.. 1.4 of (1/3)=1/12

Note —There being two daughters, the son’s daughter cannot inherit as a sharer.,
She thercfore mhenits as a residuary with the son’s son’s son (who is a lower son’s son).
The son’s son's daughter is entitled to mnhent as a residuary with the son’s son’s son
who 15 an equal son’s son i relation to her. Both these female relations inherit there-
fore as residuaries with the son’s son’s son, each taking 1/12,  This illustration presents
two peculiar features. The one is that the son’s son’s daughter, though remoter in
degree, shares with the son's daughter. The other is that the son’s daughter succeeds
as a residuary with a lower son’s son,  If this were not so, the son’s son's daughter would
inherit to the exclusion of the son’s daughter, a result directly opposed to be principle
that the nearest of blood must take first (Sir, 18-19).

No. 3. Father.

(n) Father . .. .. 1/6 (assharer)
Son (or son’s son h l s.) . .. 5,6 (asresiduary)

Note.—Here the father inherits as a sharer. See Table of Sh., No. 1.

(0) Mother .. .. .. .. 1/3 (as sharer)
Father .. .. .. .. 2,3 (asresiduary)

Note.—Here the father inherits as a residuary. as there is no child or child of a son
h. 1. s. See Tab. of Sh., No. 1.

(p) Daughter .. .. .. (as sharer)=1 /2
Father . .. l 6 (ns sharer)-(— 1/3 (as residuary) =1/2

L]

Note.—Here the father inherits both as a sharer and residuary. He inherits as a
sharer, for there is a daughter, and he inherits the residue 1 /3 as a residuary, for there are
neither sons nor sons’ sons h. 1. s. The father may inherit botk as a sharer and residuary,
He inherits simply as a sharer when there is a son or son’s son h. 1. s. [see ill. (n) above].
He inherits simply as a residuary when there are neither children nor children of sons
h. 1. s. [see ill. (0) above]. He is both a sharer and a residuary when there are only
daughters or son’s daughters h. 1. 5.), but no sons or sons’ sons h.l s. as in the pre-
sent illustration. The same remarks apply to the true grandfather h. h.s. In fact,
the father and the true grandfather are the only relations thatcan inheritin both

capacities simultaneously.
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No; 4. True grandfather h. h. s,
Note.—Substitute *“ true grandfather ' for * father ” in ills. (n), (o) and (p). The

true grandfather will succeed in the same capacity and will take the same share as the
father in those illustrations.

Nos; 5 and 7. Brothers and sisters.

(q) Husband .. .. .. .. 1/2 (assharer)
Mother . .. .. .. 1/6 (assharer)
Brother . o 2.30f(1/3)=2/9) . .
Sister . 1/30f(1/3)=1,9 ) (as residuaries)

Note.—The sister cannot inherit as a sharer when there is a brother, but she takes
the residue with him.

Full Brother (3) 1 2 (as residuary)
Full sister . .. .. 1,2 (asresiduary)
Cons. sister .. .. .. (excluded by full brother)

No. 6. Full sisters with daughters and sons’ daughters.
(r) Daughter (or son’s daughter h.l.s.). 12 (assharer).

Full sister .. .. .. .. 1.2 (as ressduary No. 6)
Birother’s son .. .. .. 0 (excluded by full sister who 1s a

nearer residuary)

Note.—The full sister inherits in three different capacities: (1) as a sharer under
the circumstances set out in the Table of Sharers ; (2) as a residuary with full brother
when there is a brother, and, faihng to inherit in cither of these two capacities ; (3) as
a residuary with daughters, or son’s daughters h. I. s or one daughter and a <on’s
daughter h. 1. s. provided there is no necarer residuary. Thus n the present
illustration, the sister cannot inherit as a sharer, because there 1v a daughter (or
son’s daughter h. 1. s.). And as there 18 no brother, she cannot inherit in the second of the
three capacities enumerated above. She therefore takes the residue 12 asaresiduary
with the daughter (or son’s daughter), for there 1s no residuary nearer in degree, If
this were not so, the brother's son, who 1sa more remote relation, would succeed 1n
preference to her.

(8) 2 daughters (or son’s daughters

h.lLs) .. .. .. .. 2/3 (assharers)
Full sister .. .. .. .. 1,3 (asresiduary No. )
(t) 2 daughters (=) .. .. .. 2/3 (assharers)
Husband .. .. .. .. 1/4 (assharer)
Full sister .. .. .. .. 1/12 (asresiduary No. G)
Father’'s pat. uncle’s son .. . 0 (excluded by full sister who isa

nearer residusry)

(u) Daughter .. .. .. .. 1,2 (assharer)
Son’s daughter .. . .. 1/6 (assharer) ,
Full sister .. .. . .. 1/3 (asresiduary No. )

(v) Daughter .. e .. .. 1/2 (assharer)
Son’s daughter .. .. .. 1/8 (assharer)
Mother .. .. .. .. 1/6 (assharer)
Full sigter .. .. .. .. 1/6 (asresiduary No. 6)

() Abdul Karim v. Mat. Amat-ul-Habib (1922) 8 Lah. 397, 70 L. C. 205, ('23) AL.12,
(2) Meherjan v. Shajadi (1899) 24 Bom. 112,
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(w) Daughter .. .. .. .. 1/2 (as sharer)

Son’s daughter . . .. 1/6 (as sharer)
Husband .. .. .. .. 1/4 (as sharer)
Full sister .. .. .. .. 1/12 (as residuary No. 6)

(x) Daughter .. .. .. .. 1/2 (as sharer).=6 /12 reduced to 6 /13
Son’s daughter .. .. .. 1/6 (as sharer)=2/12 » 2/13
Husband .. .. . . 1/4 (as sharer)=3/12 » 3/13
Mother .. .. . . 1/6 (as shurer)=2'12 ' 2/13
Full sigter .. .. . .. 0 (excluded)

13,12 1

Note.—Here the only capacity in which the full ~ister could inherit 1s that of a
residuary with the daughter and son’s daughter. But the residuary succeeds to the
residue, if any, after the dlaims of the sharers are satisfied, and 1n the present casc there
isnoresidue.  The sum total of the shares exceeds unity, and the case 15 one of ““Increase.”

No. 8. Conssnguine sisters with daughters and sons’ daughters h. I. s.

Note.—Consanguine sisters inherit as residuanes with daughters and son’s daughters
in the absence of full sisters.  Substitute ** consanguine <ister ”” for ** full sister >’ 1n 1lls,
(r) to (x), and the shares ot the several heirs will remaim the same, the consanguine sister
taking the place of the full sister.  Substitute also m the note to ill. (r) *“ consanguine
brother ” for ** full brother.”

Other Residuaries.

(3) Full sester . . . . 1/2  (assharer)
', sister . . .. 1;6 (assharer)
Mother . . . . 1)6  (assharer)
Brother’s sun . .. 1/6  (asresduary)

(z) Widow .. . . 1/4  (assharer)
Mother .. .. . 1/3 (aysharer)
Pat. uncle .. . .. . 5/12 (asresiduary)

(aa) Full sister (a) . . .. 1,2 (as sharer)
Pat. uncle’s sons . . 1,2 (asresduaries)

Sir. 18-21, and 23-26. Some of the important points involved in the Table of
Residuaries are explained in the notes appended to the illustrations.

Classification of Residuaries.—All residuaries are related to the deceased
through a male. The uterine brother and sister are related to the deceased through
a female, that is, mother, and they do not theretore find place in the list of Resi-
duaries. The Sirajivyah divides residuaries into three classes, vz, (1) residuaries in
their own right : thege are all males comprised in the Last of Residuarios ; (2) residuaries
in the right of another : these are the four female residuaries, namely, the daughter asa
residuary 1n the right of the son, the son’s daughter h. 1. s. us a residuary in the right of
the son’s son h. L. s., the full sister in the right of the full brother, and the consanguine
sister in the right of the consanguine brother ; and (3) residuaries with others, namely,
the full sister and consanguine sister, when they inherit as residuaries with daughters
and sons’ daughters h. 1. &.  But if regard 1s to be had to the order of succession, res-
duaries may be divided into four classes, the first class comprising descendants of the
deceased, the second class his ascendants, the third the descendants of the deceased’s

(a) Met. Ghulam v. Nur Hasan (1922) 3 Lah. 278, (*22) AL. 406, 6) I. C. 1000.
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father and the fourth the descendants of the deceased’s true grandfather h. h. s. This
classification has been adopted in the Table of Residuaries. The division of Distant
Kindred into four classes proceeds upon the same basis.

Residuaries that are primarily Sharers.—It will be noticed on referring to
the Tables of Sharers and Residuaries that there are six sharers who inherit under certain
circumstances as residuaries. These are the father and true grandfather h. h. s., the
daughter and son’s daughter h. 1. s., and the full sister and consanguine sister. Of theke,
only the father and true grandfather inherit in certain events both as sharers and resi-
duaries (see ill. (p) above, and the note thereto). In fact they are the only relations
that can inherit at the same time in a double capacity. The other four, who are all
females, inherit either as sharers or residuanes. The circumstances under which they
inherit as sharers are sct out in the Table of Sharers. They succeed as residuaries,
and can succeed in that capacity alone, when they are combined with male relations
of a parallel grade. Thus the daughter inherits as a sharer when thereisnoson. But
when there 18 a son, she inherits as a residuary, and can inherit in that capacity alone :
not that when there is a son she is excluded from inheritance, but that in that event
she succeeds as a residuary, the presence of the son merely altering the character of
her heirship. Similarly, the son’s daughter h. 1. s. inherits as a residuary when there
is an equal son’s son. And in hike manner, the full sister and consanguine sister succeed
as residuaries when they co-exist with the full brother and consangmine brother respec-
tively. The curious reader may ask why 1t 1s that the said four female relations are
precluded from inheriting as sharer when they exist with males of parallel grade. The
answer appears to be this, that if they were allowed to mhent as sharers under those
circumstances, it might be that no residue would remam for the corresponding males
(all of whom are residuaries only), that is to say, though the females would have a share
of the inheritance, the corresponding males, though of an equal grade, might have no
share of the inheritance at all. To take an example : 4 dies leaving a husband, a father,
a mother, a daughter, and a son. The husband will take 1 /4, the father 1/6, and the
mother 1/6. If the daughter were allowed to inherit as a sharer, her share would be
1/2, and the total of the shares would then be 13,12, s0 that no residue would remain
for the son. It 1s, it seems, to maintain a residue for the males that the said females
are precluded from inheriting as sharers when they co-exist with corresponding male
relations.

The principle which regulates the successions of full and consanguine sisters as
residuaries with daughters and sons’ daughters h. 1 s, is explained in the notes
appended to ill. (r).

Female residuaries.—There are two more points to be noted in connection

with female residuaries, which are stated below :
L]

(1) The female residuaries are four in number, of whom two are descendants of
the deceased, namely, the daughter and son’s daughter h. 1. s., and the other two are
descendants of the deceased’s father, namely, the full sister and consanguine sister.
No other female can inherit as a residuary.

(2) All the four females inherit as residuaries with corresponding males of a
parallel grade. But none of these except the son’s daughter h. 1. s. can succeed as a
residuary with a male lower in degree than herself. Thus the daughter cannpt succeed
as a residuary with the son’s son, nor the sister with the brother’s son; but the son’s
daughter may inherit as a residuary not only with theson’s sonbut with the son’s
son’s son or other lower son’s son : see ill. (m) and the note thereto.
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Principles of succession among Sharers and Residuaries.—It will be
seen from the Tables of Sharers and Residuaries that certain relations entirely exclude
others from inheritance. This proceeds upon certain principles, of which the following
two are set out in the Sirajiyyah :

(1) Whoever is related to the deceased through any person shall mot inherit while
that person i3 living.”—(8ir. 27.) Thus the father excludes brothers and sisters. And
since uterine brothers and sisters are related to the deceased through the mother, it
must follow that they should be excluded by the mother. A reference, however,
to the Table of Sharers will show that these relations are not excluded by the mother.
The reason is that the mother, when she stands alone, is not entitled to the whole inher1
tance in one and the same capacily as the father would be 1f he stood alone, but partly
as a sharer and partly by ‘ Return ”’ (Sir. 27 : Sharifiyyah, 49). Thus if the father be
the sole surviving heir he will succeed to the whole nheritance as a residuary. But
if the mother be the sole heir she will take 1/3 as sharer, and the remaining 2/3 by
Return (see 8. 53 below).  For thus reason the mother does not exclude the uterine brother
and sister from inheriting with her.

(2) ‘“The nearer in degree excludes the more remote.”—(Sir. 27.) The exclusion
of the true grandfather by the father, of the true grandmother by the mother, of the
sun’s son by the son, ctc., rests upon this principle. These cases may also be referred
to the first principle set out above.

Tt will have been scen that the daughter, though she is nearer in degree, does not
exclude the brother’s son or his son.  Thus if the surviving relations be a daughter and
a brother’s sou, the daughter takes 1,2, and the brother’s son takes the residue, The
reason 15 that the daughter in this case inherits as a sharer, and the brother’s son as a
resmduary, and the principle laid down above applies only as between relations belonging
to the same class of heirs. The above principle may, therefore, be read thus : * Wathin
the Lumits of each class of heirs, the nearer m degree excludes the more remote.™

Again, it will have been seen that the father, though nearer in degree, does not
exclude the mother's mother or her mother ; nor does the mother exclude the father's
father or his father. The reason is that the above principle 1s to be read with further
limitations, which we shall proceed to enumerate. These limitations are nowhere
stated 1n the Sirajiyyah nor in any other work of authroity, but they appear to have
been tacitly recogmsed in the rules governing succession among Sharers and
Residuaries,

There are five heirs that are always entitled to some share of the inheritance, and
they are in no case liable to exclusion. Thesc are (1) the child, i.e., son or daughter,
(2) father, (3) mother, (4) husband, and (5) wife (Sir. 27). These are the most favour-
ed heirs, and we shall®call them, for brevity’s sake, Primary Heirs. Next to these,
there are three, nagely, (1) child of a son, h. L. s., (2) true grandfather h. h. s. and (3) true
grandmother h. h. s. These three are the Substitutes of the corresponding primary
heirs. The husband and wife can have no substituto. The following two lines indicate
at a glance the primary heirs and their substitutes :—

Primary heirs . .Child. Father. Mother.
Substitutes ..Child of a son h. 1. s, Tr. GF. Tr. GM,

The right of succession of the substitutes is governed by the following rules :—

(1) Nosubstitute is entitled to succeed so long as there is the corresponding pri-
mary heir, To this there is an exception, and that is when there is no son, but a daughter
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and a son’s daughter in which case the daughter takes 1, and the son’s daughter (though
a substitute) takes 1 /6 : see. Tab. of Sh., No. 8.

(2) The child of a son h. 1. s. is always entitled to succeed, when there is no child.
(3) The Tr. GF. is always entitled to succeed, when there is no father.

(4) The mother’s mother is always entitled to succeed, when there is no motha~.
The father’s mother is always entitled to succeed, if there be no mother and no father.

(5) All relations who are excluded by primary heirs are also excluded by their
substitutes. Thus full and consanguine sisters and uterine brothers and sisters are
excluded by the child and the futher. They are also excluded therefore by the child
of a son h. l. 5., and by the true grandfather (b).

Residue.—The son, being a residuary, 1s entitled to the residue left after
satisfying the claims of sharers, At the same time 1t must have been seen that a son
18 always entitled to some share of the inheritance. To enable the son  to participate
1n the inheritance on erery case, it 18 necessary that some recidue must  always be left
when the son 15 one of the surviving heirs, and this, 1 fact, 15 always so ; for the shares
are 80 arranged and the rules of succession are <o framed that when the son 15 one of the
heirs, some residue invariably remains.  And sinee m the absence of the father the true
grandfather h. h. s.1s entitled to some parudcipation in the mhentance, 1t will be found
that in every case where he 15 one of the surviving heus some residue 15 always left,
No case of ‘“Increase’ can therefore take place when these residuaries are amongst
the surviving heirs.

53. Return.-—If there is a residue left after satisfying
the claims of Sharers, but there is no Residuary, the residue
reverts to the Sharers in proportion to their shares. This
right of reverter is technically called * Return.”

Exception.—Neither the husband nor wife is entitled
to the Return so long as there is any other heir, whether he bhe
a Sharer or a Distant Kinsman. But if there be no other heir,
the residue will go to the husband or wife, as the case may be,
by Return.

Illustrations,
(a) A Mahomedan dies leaving a widow as his sole heir. The widow will take
1/4 as sharer, and the remaining 3 /4 by Return. The surplus 3 /4 does not escheat to
the Crown : Mahomed Arshad v. Sajida Banoo (c) ; Bafatun v. Bilaiti Khanum (d); Mir
Isub v. 1sab (e). .

(b) Husband .. .. .. .. 1]2
Mother . .. .. .. 1/2 (1/3 as sharer and 1/6 by Return)

(b) It may here be stated that though, according 40-42). But the latter view I8 not generally
to the opinion of Abu Hanifa, the true adopted, and it is unnecessary to set it
grandfather excludes brothers and sisters out here.
whether lfx:um mnng;l:;.e h;e do&sAngt (c) (1878) 3 Cal. 702.

clude t| view u
el"xmu! and Muha; . but is put to his | (@) (1908) 30 Cal. 683.
election as between certain shares (S8ir.! (e) (1920) 44 Bom. 947, 58 1. C. 48.
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Note.—The husband is not entitled to the Return, as there is another sharer, the
mother. The surplus 1/6 will therefore go to the mother by Return.

(c)

(d)

(e)

(f)

Husband
Daughter

Wife
Stster (f or c.)
Wife
Son's daughtcr

Mother
Son's daughter

1/4

3/4 (1/2 as sharer and 1,4 by Return)

1/4

3 /4 (1/2 as sharer and 1 /4 by Return)

1/8

7/8 (1 '2 as sharer and 3 /8 by Return)

1/6 increased to 1/4

1,2=5:6

4/6

. 3/4

1

Note —-1In this and n allustrations (g) to (k) 1t will be observed that neither the

husband nor wite 15 among the surviving heirs.

The rule in such a case is to reduce

the fractional shares toa common denommator, and to decrease the denominator of
those shares so as to make 1t equal to the sum ot the numerators. Thusin the present
illustration, the oryginal shares, when reduced to a commun denominator, are 1/6 and
3/6. The total of the numerators 1s 14-3=4, and the ultimate shares will therefore

he 1/4 and 3, # respectively.

(2)

()

(i)

Father’'s mother
Mother s mother

2 daughters

Mother
Daughter
Son’s daughter

Father's mother
Mother’s mother

Full sister ..
C. sister

(§) Full sister ..

(k)

C. sister
U. sister ..

Mother
Full sister ..
U. brother ..

: 16 increased to 1/5 (each taking 1/10)

23 4/6 .- 45
56 1
1/6 increased to 1.3
12 8 375
1/6 155
5/6 1

o } 1/6 increased to 1/3

.12.- 376 “ 3/5
1/6 " 1/5

5/6 1
1'2= 3/6 increased to 3 /5
1/6 " 1/5
16 . 1/5

516 1

1/8 increased to 1/5

L12= 3/6

1/6 »

5/6

315
1/5

1
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e (1) Husband .. .. .. .. 1)4 =4/18
Mother .. .. .. .. 1/6increased to 1 /4 of (3/¢) =3/16
Daughter .. .. ..1/2= 3/6 3/4 0f (3/4) =9/16

11/12 1

Note.—In this and in ills. (m) to (r), it will be observed that either the husband
or wife is one of the surviving heirs. Since neither the husband nor ‘wife is entitled
to the Return when there are other sharers, his or her share will remain the same, and
the shares of the other sharers will be increased by reducing them to a common deno-
minator, and then decreasing the denominator of the original fractional shares so as
to make it equal to the sum of the numerators, and multiplying the new fractional shares
thus obtained by the residue after deducting the husband's or wife's share. Thus
in the present illustration the shares of the mother and daughter, when reduced to a
common denominator, are 1/6 and 3/6 respectively. The total of the numerators 18
143=4, and the new fractional shares will thus be 1/4 and 3/4 respectively. The
residue after deducting the husband’s share is 3 4, and the ultimate shares of the mother
and daughter will therefore be 1 /4 of 3/4=3/16 and 3/ of 3/4—=9/16 respectively.

(m) Wife .. .. . . 1/8 = 4/32
Mother .. .. . 1/6 increased to 1 /4 of (7/8) = 7/32
Daughter .. . 12= 3/6 » 34 of (7/8) 21,32

19 /24 o

(n) Wife . .. .. . 1/8 = 0/40
Mother .. .. .. .. 1/6 mcreased to 15 of (7/8) = 7/40
2 sons’ danghters .. . . 4/6 . 45 0f (7/8) —28/40

23124 O

(0) Hlusband .. .. .. 172 = 2[4
U. brother .. .. .. . 1/6 mcreased to 1/20f (1/2) == 1[4
U. sister .. .. .. . 1/6 Y 1200(1/2) = 1/4

5/6 1

(p) Wife e . 1/4 = 2
. brother .. .. .. . 1/6 increased to 1/20f(3/4) = 3/8
U. sister .. .. .. . 1/6 " 1/20f(3/4) = 3/8

7/12 1
.

(q) Wife .. .. A i | = 4/16
Full sister .. .. .. 1/2= 3/6 increased to 3 /4 of (3/4) < 9/16
C. sister .. .. . 16 ” 1/40f (3/4) = 3/18

1112 1

(r) Wife .. .. .. .. 1/4 = 1/4

. U. brother .. .. .. .+ 1/6increased to 1/30f(3/4) = 1/4
U. sister .. . . .. 1/6 » 1/30f(3/4) = 1/4
Mother .. .. .. .18 1/30f(3/4) = 1/4

9/12 1
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(8) Husband .. .. .. .. 172
Daughter's son .. .. .12

Note.—The daughter's son helongs to the class of distant kindred, The husband
is not therefore entitled to the surplus by Return and the same will go to the daughter’s
son as a distant kinsman.

(t) Wife . .. .. 1/4
Brother's daughter . . .. .. 3/4

Note.—The brother's daughter helongs to the class of distant kindred, The surplus
will therefore go to her, as the wife is not entitled to the Return (f).]
Sir. 37-40.

Residuaries for special cause —A residuary for special cause is a person who inherits
from a freedman by rcason of the manumission of the Jlatter (g). According to
Mahomedan law proper, if a manumitted slave dies without leaving any residuary heir
by relation, the manumitter 1s entitled to succeed to the residue in preference to
the right of the sharers to take the residue by Return (Sir. 25-26). But residuaries for
special cause have no place in Mahomedan law as admimstered by the Courts of British
India since the abolition of slavery n 1843.

Husband and wife —The rule of law as stated in the exception as regards the right
of the husband and wife to Return 1s different from that set out in the Sirajiyyahi.
According to the latter authonity, neither the husband nor wife is entitled to the Return
an any case, not even if there be no other heir, and the surplus goes to the Public Treasury
(Sir. 37). ** But although that was the original rule, an equitable practice has prevailed
in modern times of returmng to the husband or to the wife in default of other sharers
by blood and distant hindred,” and this practice has been adopted by our Courts. See
the cases cited mnll. (a) above.

¢ Return > distinguished from *“ Increase.”—Return is the converse of Increase.
The case of Return takes place when the total of the shares is less than unity: the
case of Increase, when the total 1s greater than umity. In the former case the shares
undergo a rateable crease ; in the latter, a rateable decrease.

Father and true grandfather.—When there is only onc sharer, he succeeds to the
whole inheritance, to his legal share as sharer, and to the surplus by Return. When
the father is the sole surviving heir, he succeeds to the whole inheritance as a residuary,
for he cannot inherit as a sharer when there is no child or child of a son h. 1. 8. (see
Table of Sh., No. 1) The same remarks apply to the case of the true grandfather when
he is the sole surviving heir.

* D.—Distant Kindred.

54. Distant Kindred.—(Z) If there be no sharers or
Residuaries, the inheritance is divided amongst Distant
Kindred.

(2) If the only sharer be a husband or wife, and there
be no relation belonging to the class of Residuaries, the

(/) Bee Eoonari v. Dalim (1882) 11 Call. 14. | (g) Bumsey’s Moohummudan Law of Inheritance, 164.




52 MAHOMEDAN LAW,

husband or wife will take his or her full share, and the remainder
of the estate will be divided among Distant Kindred.

Sir. 13. It will have been seen from the preceding section that a husband or
wife, though a sharer, does not exclude distant kindred from inheritance when he
or she is the sole surviving heir.  See s. 53 and ills. (s) and (t) to that section.

55. Four classes.—(Z) Distant Kindred are divided into
four classes, namely, (1) descendants of the deceased other
than sharers and residuaries ; (2) ascendants of the deceased
other than sharers and residuaries ; (3) descendants of parents
other than sharers and residuaries: and (4) descendants of
ascendants how high soever other than residuaries. The
descendants of the deceased succeed in priority to the ascend-
ants, the ascendants of the deceased in priority to the descend-
ants of parents, and the descendants of parents in preference
to the descendants of ascendants.

(2) The following is a list of Distant Kindred comprised
in each of the four classes :—

I. Descendants of the deceased : —

1. Daughter’s children and their descendants.
2. Children of son’sdaughters h.l. s and their descendanta.

II. Ascendants of the deceased :—

1. False grandfathers h. h. s.
2, False grandmothers h. h. 3

ITI. Descendants of parents :—

Full brothers’ daughters and their descendants.
C'on. brothers’ daughters and their descendants.
Cterine brothers’ children and their descendants.
Daughters of full brothers’ sons h. 1. &, and their descendants.
¢
Daughters of con. brothers® sons h.ls., and their descendants. .
Sisters’ (f., c., or ut.) children and their descendants. .

Pk 1o

&

IV. Descendants of wmmediate grandparents (true or
false) :—

1. Full pat. uncles’ daughters and their descendants.

2 Con. pat. uncles’ daughters and their descendants.

3. Uterine pat. uncles and their children and their descendants.
4. Daughters of full pat. uncles’ sons h.1. s. and their descendants.
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5. Daughters of con. pat. uncles’ sons h. 1. 8., and their descendants.
6. Pat. aunts (f., c., or ut.) and their children and their descendants.
7. Mat. uncles and aunts and+their children and their descendants.

and

descendants of remoter ancestors h. h.s. (true or

false).

(3) The order of precedence among Distant Kindred
in each class and the rules by which such order is determined
are given in secs. 56 to 66.

Sir. 44-46.  The Sirapy yah does not enumerate all relations belonging to the class
of Distant Kindred, but mentions only some of them. Hence it was thought at one
time that * distant hindred * were restricted to the specific relations mentioned in the
Sirajiyvah. But this view has long since been rejected as erroneous, and it is now firmly
established that all relations who are neither sharers nor residuaries are distant
hindred (k).

Class 1 of Dustant Kindred.

Preliminary Note.—When we come to Distant Kindred, we find that there
are two sets of rules for each class, one for determining the order of succession, and the
other for determining the sharers,  In cach class we have first to determine which of
the relations are entitled to succeed ; this 1s done by applying certain rules which are
called Rules of Exclusion.  After so domng, we have to assign shares to those relations ;
this is done with the help of certain other rules.

It is when we come to the class of Distant Kindred that we find a remarhable differ-
ence of opinion between Abu Yusuf and Imam Muhammad, the two great disciples of
Abu Hamfa. The doctrine of Abu Yusuf 18 very simple. but*unbappily it has not been
accepted by the Hanafi Sunms in India. It 15 the doctrine of Imam Muhammad
that is followed 1n Indm, and this doctrine »s much too complicated (1). Morcover,
the doctrine of Imam Muhammad is followed by the author of the Sirajyyah, and
apparently by the author of the Sharifiyyah (j). The Fatawa Alamgir does not
expressany preference either way (k). Since the opimon of Abu Yusuf isnotfollowed in
India, we have confined ourselves in the following sections to the doctrine of Imam
Muhammad, and thesdifference between the two systems 15 pointed out in the notes. It
must not, however, be supposed that the two systems differ in all respects and at all
stages. So longas the intermediate ancestors do not duffer in their sexes or blood, there
is no difference at all between the two systems. The difference comes in only in those cases
where the intermediate ancestors are—

(i) of different sexes as where some are males and others in the same generation
are females ; or where they are

(h) Abdul Serang v. Putes Bibi (1902) 20 Cal. 738. ance, p. 65 ; Ameer All, Vol. I1, p. 78,
(+) Macnaghten, p. 9 (footnote) ; Baillie’s Moo- (j) 8ir. 49-50 ; Shar. 85,

hummudan Law of Inheritance, p. 92; (k) Balillic, 716, 717.

Rumsey's Moohummudan Law of lnherit-
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(ii) of different blood, as where some are of whole blood and others in the same
generation are of half blood.

Abu Yusuf declines to take any notice of the sex or blood of intermediate ancestors,
or, as they are called “roots.” According to him, regard should be had to the sex and
blood of the actual claimants, or, as they are called, * branches.” The result is that
aocording to his doctrine, the property is to be divided in the same manner as is
done among son's sons and son's daughters as residuaries, that is to say, per capita, eack
male claimant taking a share double that of each female claimant.

According to Imam Muhammad, regard should be had not only to the sex and blood
of the actual claimants, but also of the intermediate ancestors.

Where the intermediate ancestors differ in their sexres, the two systems differ as
to the shares to be allotted to the claimants. This difference in the shares mamfests
itself when claimants are descendants, whether they be descendants of the deceased as
in class I, or of brothers and sisters as in class I1I, or of uncles and aunts as in class TV.

Where the intermediate ancestors differ 1n blood, the two systems differ as to the
order of succession. This diffecrence in the order of succession mamfests 1tself in class
III when the surviving relations happen to be the descendants some of full or consan-
guine brothers or sisters, and some of uterine brothers or smisters. It cannot mamfest
itself in class I and class LI, for there can be no difference of blood among the interme-
diate ancestors in those classes.  Nor can 1t manifest itself i class IV, where the clam-
ants are the descendants of uncles and aunt-.

Before we proceed further, we may observe that among Residuaries there cannot
be any difference of blood or sex among intermediate ancestors as 1t may be among
Distant Kindred.

56. Rules of exclusion.—The first class of Distant
Kindred comprises such of the descendants of the deceased
as are neither Sharers nor Residuaries. The order of succes-
sion in this class i8 to be determined by applying the following
two rules in order [Sir. 47] :—

Rule (1).—The nearer in degree excludes the more remote.

Sir. 7. Thus a daughter’s son or a daughter’s daughter is preferred to a son’s
daughter’s daughter. The daughter’s son and the daughter’s du\fghter are the nearest
distant kindred, and they exclude all other distant kindred.

Rule (2).—Among claimants in the same dégree of relation-
ship, the children of Sharers and Residuaries are preferred to
those of Distant Kindred.

Sir. 47. Thus a son’s daughter’s son, being a child of a sharer (son’s daughter)
succeeds in preference to a daughter's daughter’s son, who is the child of a distant kins-

woman (daughter’s daughter).
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57, Order of succession.—The rules set forth in section
56 lead to the following order of succession among Distant

Kindred of the first class :—

(1) Daughters’ children.
(2) Sons’ daughters’ children.
(3} Daughters’ grandchildren.

(4) Sons’ sons’ daughters’ children.

(5) Duaughters’ great-grandchildren and sons’ daughters’ grandchildren.
(6) Other descendants of the deceased wn like order.

Of the above groups each in turn must be exhausted before
any member of the next group can succeed.

Note that No. (1) belongs to the second generation, Nox. (2) and (3) to the third
generation, and Nos. (4) and (5) to the fourth generation. No. (2) excludes No. (3) by
reason of 8 506, rule (2). For the same reason No. (4) excludes No. (5).

58. Allotment of shares.—After ascertaining which of
the descendants of the deceased are entitled to succeed, the next
step 18 to distribute the estate among them. The distribution
in this class is governed by the following rules :—

Rule (1).—Tf the intermediate ancestors do not dyffer in
their sexes, the estate is to be divided among the claimants
per capita according to the rule of the double share to the male

[Sir. 47].

Hlustrations.

(a) Daughter’s son
Daughter’s daughter

(b) Daughter’s son’s son
Daughter's son's daughtet

(¢) 2 sons of daughter 4
1 daughter of daughter B

(cach taking 2 /5)

Note.—To divide the cstate per stirpes 1s to assign 1/2 to the two sons, and 1/2 to
the daughter, that bemng the portion of their respective parents, 4 and B.

(d) 2 sons of a daughter's daughter 4
2 daughters of a daughter’s daughter B ..

.. 4/6 (each 2/6 or 1/3)
2 /6 (each 1/6)

Note.—Todivide the cstate per stirpes is to assign 1/2 to the two sons and 1/2 to

the two daughters.

Doctrine of Abu Yusuf.—The distribution will be the same according also to Abu
Yusuf. In each of the above cases it will be seen that the sexes of the intermediate
ancestors are the same. But if the claimants be a daughter's daughter’s son and a
daughter’s son’s daughter, the case 1s one in which the intermediate ancestors differ
in their soxes. In such a case also, according to Abu Yusuf, the rule to be followed
is Rule (1), so that the former, being a male, will take 2/3 and the latter, being a female,
will take 1/3 ; the reason being that according to Abu Yusuf regard is to be had solely
to the sexes of the claimants [see ** Preliminary note,” p. 63}. According to Imam
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fMuhammad, regard should be had also to the sexes of the infermediate ancestors, and the
thsfetbution 18°to be made according to Rule (2) below, which, 1t will be seen, 1s a

disthibution per sterpes, though not entirely such as yn the Shiah law
[ )

Rule (2).—If the intermediate ancestors differ in their
sexes, the estate is to be distributed according to the following
rules [Sir. 48-50] :—

(a) The simplest case is where there are only two claim-
ants, the one claiming through one line of ancestors, and
the other claiming through another lme. In such a case,
the rule 1s to stop at the first Iine of descent in which the sexes
of the intermediate ancestors differ. and to assign to the male
ancestd} a portion double that of the female ancestor. The
share of the male ancestor will descend to the claimant who
claims through him. and the share of the female ancestor will
descend to the claimant who claims through her, irrespective
of the sexes ot the claimants.

Hllustration

A Mahomedan dies leaving a daughter < con s daughtcr and a diughter < daushter s
on, as shown 1n the following table

Propositus

| |
1s/ line daughter daughtcr
2nd line son daughter

|
3rd line  duughter son

In this case, the ancestors first differ in their sexes in the second lhine of descent,
ind 1t1s at this paint that the rule of a double portion to the male 1s to be applied This
s done by assigning 2/3 to the daughter s son and 1/3 to the daughter s daughter The
2 /3 of the daughter s son will go to his daughter, and the 1/3 of the daughter s daughter
sl go to her son Thus we have

daughter’s son s daughter 2
1

3
daughter s daughtersson .. 1 3 ¢

According to Abu Yusuf, the shares will be 1/3 and 2 /3 respectively.

Note —Where the deceased leaves descendants in the fourth or remoter generation,
;he rule of the double share to the male 1s to be apphed 1n every successive line in which
he intermediate ancestors differ in their sexes See 11l (b) to sub rule (¢) below

(b) The next case is where there are three or more claim-
ants, each claiming through a different line of ancestors. Here
ain, the rule is to stop at the first line in which the sexes

»f the intermediate ancestors differ, and to assign to each
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male ancestor a portion double that of each female ancester..
But in this case the individual share of each ancestor dpes
not descend to his or her descendants as in the preceding case,
but the collective share of all the male ancestors 1s to be divided
» among all the descendants claiming through them, and the
collective share of all the female ancestors is to be divided-
among their descendants, according to the rule, as between
claimants in the same group, of a double portion to the male.

Illustrations.

(a) A Mahomedan dies leaving a daughter’s son’s daughter, a daughter’s daughter’s
son, and a daughter’s daughter’s daughter, as shown 1n the following table @y

Proposituas,
I I l
daughter daughter daughter
) |
son daughter daughter
[
daughter son daughter

In thus case, the ancestors differ in their sex in the second hine of descent. In that
line we have one male and two females.  The rule of the double share to the male is to
be applied, first, mn this line of descent, so that we have

daughter's son ..

o012
3::§:::,: :::i:::‘: o : ': } 1,2 (collective share of female ancestors)

The daughter’s son stands alone, and therefore his share descends to his daughter.
The two female ancestors, namely, the daughters’ daughters, form a group, and their
collective share is 1,2, which will be divided between their descendants, that is, the
daughter's daughter’s son and daughter’s daughter’s daughter, in the proportion again
of two to one, the former taking 2,3>1'2.-1/3, and the latter 1/3x1/2=1/6. Thus
we have

daughter’'s son's daughter .. 1/2=3/6
daughter’s daughter’s son o 1/3=2/6
daughter’y daughter's daughter .. 1/6=1/6

According.to Abu Yusuf, the shares will be 1/4, 1,2 and 1,4 respectively.

(b) A Mahomedan dies leaving a daughter’s daughter’s son, a daughter’s son’s son
and a daughter’s son's daughter, as shown m the following table :

Propositus.
L I
daughter daughter daughter

I
daughter son son

I
son son daughter



58 ; MAHOMEDAN LAW,

[In the preceding illustration we had one male and two females in the first line in
which the sexes differed. In the present case, we have one female and two males in
that fine.]

. First ascertain what is the line of descent in which the sexes first differ. That
line is the second line of descent.

Next, assume the relations in that line to be so many children of the deceased and .
determine their shares upon that footing. The shares therefore will be, daughter’s
daughter 1/5, and each daughter’s son 2 /5, the collective share of the two daughter’s
sons being 4 /5. Assign the 1/5 of daughter’s daughter to her son.

Lastly, divide the 4/5 of the two male ancestors between their descendants as if
they were children of one ancestor, assigning a double portion to the male descendant.
Thus, the daughter's son’s son takes 2/3 x4 /5=8 /15, and the daughter’s son's daughter
1/3X4/5=4/15. Thus we have

daughter’s daughter’s son .. 15315
daughter’s son’s son .. . 8,15
daughter’s son’s daughter 415

According to Abu Yusuf, the shares will be 2/5, 2/5, and 1/5 respectively.

(¢) A Mahomedan dies leaving a daughter's son's son, a daughter's son's daugh,
ter. a daughter’s daughter’s son, and a daughter’s daughter's daughter, as shown in the
following table : —

Proposilus.
l [ l l
daughter daughter daughter daughter
s0n son daughter daughter
son dauqghters son daughter

Here the ancestors first differ in their sexes in the second hne, and 1n that line we
have two males and two females. The collective share of the two males is 4 /6, and that
of the two females is 2;6. The 4/6 of the daughters’ sons will be divided between the
daughter's son’s son and the daughter’'s son's daughter, the former taking 2/3 x4 /6=
8/18, and the latter 1,/3 <4 /6—4;18. The 2/6 of the daughters’ daughters will be
divided between the daughter’s daughter’s son and the daughter's daughter’s daughter»
the former taking 2,3.-2,6—4/18. and the latter 1/3 <2/6=2/18. Thus we have

daughter’s son's son .. . .. .. 818
daughter’s son’s daughter .. .. .. 4]/18
daughter’s daughter’s son .. .. .. 4/18
daughter's daughter's daughter . .. .. 2/18

According to Abu Yusuf the shares will be 2 /6, 1/6, 2/6 and 1 /6 respectively.

Note.—When a person dies leaving descendants in the fourth or remoter generation,
““ the course indicated in the [above rule] as to the first line in which the sexes differ is
to be followed equally in any lower line ; but the descendants of any individual or group
once separated must be kept separate throughout, in other words they must not be
united in a group with those of any other individual or group ” (). See ill. (b) to sub-
rule (c).

(!) Bamsey’s Moohummudan Law of Inheritance, pp. 68-69.
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(c) The last case is when there are two or more claimants
claiming through the same intermediate ancestor. In such
a case, there is this further rule to be applied, namely, to count
for each such ancestor, if male, as many males as there are
«claimants claiming through h1m and, if female, as many
females as there are claimants c]almmg through her, irres-
pective of the sexes of the claimants.

1llustrations.

(a) A Mahomedan dies leaving 5 great-grand children as shown in the following
diagram :—

Propositus.
1
!
| |
daughter daughter
|
son daughter
2 sons son 2 daughters,

Here the ancestors first differ in their sex in the second line, and in that line we have
one male and one female. The daughter’s son will count as tuo males by reason of his
having two descendants among the claimants, and the daughter’s daughter will count
as three females by reason of her having three descendants. Thus we have

daughter’s son .. .. .. . ..o 4
daughter’s daughter .. .. .. .37

The 4 /7 of the daughter’s son will go to his two sons. The 3/7 of the daughter’s
daughter will go to her descendants, the son taking 2 /4\ 3/7=6/28 and each daughter
taking 1/4x3/7-<3/20. Thus we have

daughter's son’s sons .. .. .. .. 4/7=16/28 (each 8/28)
daughter's daughter’s son . .. .. 6/28
daughter’s daughter's daughters .. .. 6 /28 (each 3 /28)

According to Apu Yusuf, the shares will be as follows :—

cach daughmr s son's son. .. .. .28
daughter s daughter’s son . . .. 2/8
cach daughter’s daughter’s daughtcr .. .. 1/8

Notz.—When the deceased leaves descendants in the fourth or remoter generation
the process indicated in the above rule is to be applied as often as there may be occasion
to group the sexes. See the next illustration.

(b) Note.—The following case taken from the Sirajiyyah illustrates the combined
operation of sub-rules (a), (b) and (c), when the claimants belong to the fourth genera-
tion. See notes at the end of sub-rule (a) and sub-rule (b), and the note at the end of
ill. (a) above.
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A Mahomedan dies leaving 5 descendants in the fourth generation as shown in the
following diagram [Sir. 49]:—

| |
daughter daughter daugllltcr
|
son (S1) daughter (D1) daughter (D2)
daughter  daughter (D3) son (82)
1

2 daughters (D4, D5) 2 sons (83, §4) daughter (D6)

Here the sexes first differ in the second hine. S1 having two descendants among
the claimants will count as two males or four female«. D1 having two such descendants
will count as two females. D2 having one such descendant only will count as one female-
The estate will therefore be divided into 7 parts as follows :—-

Sl=$;7:
D1=2/7

3,7 (collective share of female ancestors)
D2=1/7

S1 being by himself, his share 4/7 will pass to his two descendants D4 and D5 1n
equol moleties, each taking 2 /7.

The collective share 3 /7 of D1 and D2 will descend to their immediate descendants
D3 and S2; and here D3 havirg two descendants among the claimants will count as
two females. and S2 having one such descendant only will count as one male, or two
femnales. Hence the collective share 3 /7 wall be divided into 4 parts as follows -~

The share of D3 will pass to her two descendants 83 an1 84, each taking 3/28, The
share of 82 will pass to hus descendant D6.  The ultimate shares will therefore be

D4=2/7; D5=2/7; $3=3/28; $4=3,28; D6_3 '14.

According to Ahu Yusuf, the shares will be as follows :—

D4=:1/7; D5=1/7;83=2/7;S4=2/7; and D6—1/7.
Class I1 of Distant Kindred.

59. Order of succession.—(I) If there lie no distant
kindred of -the first class, the whole estate will devolve upon
the mother’s father as being the nearest relation among Distant
Kindred of the second class [see rule (1) below].

(2) If there be no mother's father, the estate will devolve
upon such of the false ancestors in the third degree as are
connected with the deceased through sharers, namely, the
father’s mother’s father and the mother’s mother’s father, and
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of these two, the former, as belonging to the paternal side, will
take 2/3, and the latter, as helonging to the maternal 31de,
will take 1 /3 [see rules (2) and (3) below].

Note that the father’s mother and the mother’s mother are sharers.

(3) If there be none of these, the estate will devolve
upon the remaining false ancestors in the third degree, namely,
the mother’s father's father and the mother’s father’s mother.
And as these two bhelong to the same (maternal) side, and as
the sexes also of the intermediate ancestors are the same,
the former, being a male, will take 2/3, and the latter, being a
female, will take 1 /3 according to sec. 58, rule (1) [Sir. 51-52].

Note that the two ancestors mentioned 1n sub-sec. (3) are hoth related to the deceased
through a distant kinsman, namely, mothet s father.

Rules of succession.—Succession among Distant Kindred of the second class i3
governed by the following rules :—

Rule (1) —The nearer in degree excludes the mote remate,

Rule (2),—Among claimants in the same degrec, those connected with the deceas-
cd through sharers are preferred to those connected through distant kindred.

Rul- (3).—If there are claimants on the paternal side as well as claimants on the
maternal side, assien 2,3 to the paternal side, and 1/3 to the maternal side-
Then divide the portion assigned to the paternal side among the ancestors ot
the father, and the portion assigned to the maternal side among the ancestors
ot the mother, in each case according to the rules contamed 1n sec. 58.

Doctrine of Abu Yusuf -—It 15 not clear whether when the sexes of the intermediate
ancestors differ, there 1s the same difference of opimion between the two disciples as
there is in class 1. Any how, no such difference can arise until ancestors in the fourth
degree are reached.

Class 111 of Distant Kindred.

60. Rules of exclusion.—If there be no Distant Kind-
red of the first or second class, the estate devolves upon Distant
Kindred’ of the third class. This class comprises such of
the descendants of brothers and sisters as are neither sharers
nor residuaries. The order of succession in this class is to be
determined by applying the following three rules in order
[Sir. 52-54] :—

Rule (1).—The nearer degree excludes the more remote.

Thus the children of brothers and sisters exclude the grandchildren of brothers and
sisters.



62 MAHOMEDAN LAW,

Rule (2).—Among claimants in the same degree of rela-
tionship, the children of Residuaries are preferred to those
of Distant Kindred.

Thus a full brother’s son's daughter, being the child of a residuary (full brother's
son), is preferred to a full sister’s daughter’s son who is the child of a distant kinswoman
(full sister's daughter). For the same reason,a consanguine brother's son's daughter
is preferred to a full sister’s daughter’s son, though the former is of half blood and the
latter of whole blood.

Rule (3).—Among claimants in the same degree of relation-
ship, and not excluded by reason of Rule (2) above, the descen-
dants of full brothers exclude those of consanguine brothers and
sisters.

But the descendants of full sisters do not exclude the
descendants of consanguine brothers or sisters, and the latter
take the residue, if there be any, after allotting shares to the
descendants of full sisters and of uterine brothers and sisters.

The descendants of uterine brothers and sisters are not
excluded by descendants either of full or consanguine brothers
or sisters, but they inherit with them.

Note particularly that the fest of blood laid down in Rule (3) 15 not to be apphed
until after you have applied the test laid down in Rule (2). Among descendants of
uncles and aunts these tests are to be applied 1n the reverse order : see mnotes to s. 63
under the head * Rules of succession among descendants > [rules (3) and (4)].

61. Order of succession.—The above rules lead to the
following order of succession among Distant Kindred of the

third class :(—

(1) Full brothers’ daughters, full sisters’ «hildren, and children of uterine
brothers and sisters.

(2) Full sisters’ children, children of uterine brothers and sisters, consanguine
brothers’ daughters and consanguine sisters’ children, the consanguine
group taking theresidue (if any).

(3) Consanguine brothers’ daughters, consanguine sisters’ children, and children
of uterine brothers and sisters.

(4) Full brothers’ sons’ daughters (children, of Residuaries).
. (8) Consanguine brothers’ sons’ daughters (children of Residuaries).-

(6) Full brothers’ daughters’ children full sisters’ grandchildren, and grand-
children of uterine brothers and sisters.
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(7) Full sisters’ grandchildren, grandchildren of uterine brothers and sisters,
consanguine brothers’ daughters’ children and consanguine sisters® grand-
children, the consanguine group taking the residue (if any).

(8) Consanguine brothers’ daughters’ children, consanguine sisters’ grand-
children, and grandchildren of uterine brothers and sisters.

(9) Remoter descendants of brothers and sisters in like order.

Of the above groups each in turn must be exhausted before
any member of the next group can succeed.

Among the descendants mentioned above, Nos. (1) to (3) are nephews and nieces,
and Nos. (4) to (8) are grandnephews and grandnieces. Note particularly that a full
brother’s son and a consanguine brother's son are residuaries ; hence it is that they do
notfindany placeintheabove list.

Doctrine of AbuY usuf —According to Abu Yusuf also, there are three rules of ex-
clusion, of which the first two are the same as those laid down 1n the preceding section.
The third rule of Abu Yusuf, which also 1s to be applied after applying the first two rules,
15 that descendants of full brothers and sisters exclude those of consanguine brothers
and sisters, and the descendants of consanguine brothers and sisters exclude the des-
cendants of uterine brothers and sisters.  This difference arises friom the fact that Abu
Yusuf would have regard to the “ blood * of the claimants while Tmam Muhammad looks
to the ““ blood™ of the Roots. The result 1s that the order of succession according to Abu
Yusuf is different from that according to Inam Muhammad.

62. Allotment of shares.—After ascertaining which of
the descendants of hrothers and sisters are entitled to succeed,
the next step is to distribute the estate among them, and
this is to be done by applying the following rules in order

[Sir. 53-54] :—

Rule (1).—First, divide the estate among the Roots, that
is to say, among the brothers and sisters (as if they were living)
and in so doing treat each brother who has two or more claim-
ants descended from him as so many brothers, and each sister
who has two or more claimants descended from her as so many
sisters. If therc is a residue left after assigning their shares
to the Roots, but there are no Residuaries among the Roots
[that is; neither a full nor consanguine brother], apply the
doctrine of Return as described in section 53. The hypo-
thetical claimants being brothers and sisters, no case of Increase

is possible at all [s. 51].

The relations constituting Distant Kindred of the third class are descendants of
brothers and sisters, full consanguine and uterine. The brothers and sisters are there-
fore the Roots. Of these, uterine brothers and sisters always inherit as sharers, one
taking 1/6, and two or more 1/3. Full and consanguine brothers always inherit as
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residuaries. Full sisters inherit as sharers, if there are no full brothers, one taking 1/2,
and two or more 2/3; but if there are full brothers, full sisters inherit as residuaries
with them. The same remarks apply to consanguine sisters. See Tab. of Sh., nos. 9 to
12 ; Tab. of Res., nos. 5-7.

If the claimants be a uterine brother and a full brother the former takes 1 /6, and
the latter the residue 5,6. But if the claimants be two or more descendants of a uterine
brother, and two or more descendants of a full brother, the hypothetical share of the
uterine brother will be 1 3. that being the share of two or more uterine brothers, and
the hypothetical share of the full brother will be the residue 2 /3.

If the claimants be a uterine sister and a full sister, the former will take 1/6, and
the latter 1/2, and the residue 1/3 will go to them by Return, the former taking 14
and the latter 3/4. But if the claimants be 5 descendants of a uterme xister, and 9 des-
cendants of a full sister. the hy pothetical share of the uterine sister will be 1/3, that
being the share of two or more uterine sisters, and that of the full sister will be 2/3, that
being the share of two or more full sisters [see 1ll. (b) to Rule (3) below].

If the claimants be a full brother and a full sister, they will inhenit as residuarnes,
the former taking 2/3, and the latter 1 3. But if the claimants be 3 descendants of
a full brother,and 4 descendants of a full sister, the full brother will count as three males,
that is, 6 females, and the full sister will count as 4 females.  The property will then be
divided into 10 parts, the hypothetical share of the full brother being 6,10, and that of
the full sister 4,10 [compare ill. (a) to Rule (3) below . The position of & consanguine
brother and a consangumne <ister 1s sumlar to that of a full brother and a full
sister [compare 1ll. (e) to Rule {3) below 1.

As to the application of the doctrine of Return to the Roots, seell. (d) to rule (3)
below.

Rule (2).—After determining the hypothetical shares of the
Roots, the next step is to assign its share to the uterine group.
If there be only one claimant in that group, assign 1 '6 to him,
that being the hypothetical share of his parent. But if there
be two or more claimants in that group, whether descended
from a single uterine brother, or a single uterine sister, or two
or more uterine brothers or sisters, assign 1/3 to them, that
being the hypothetical share of their parent or parents, and
divide it ‘equally among them without distinction of sex.

Rule (3).—Lastly, divide the hyppthetical shares of the
full and consanguine brothers and sisters among their respective
descendants as among Distant Kindred of the first class [see

sec. 38].

Doctrine of Abu Y usuf.—According to Abu Yusuf, the estate is to be divided among
the claimants per capita according to the rule of the double share to the male.
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Nlustrations.

(2) A Sunni Mahomedan dies leaving a daughter of a full brother, a son and a
daughter of a full sister, a daughter of a consangume brother, a son and a daughter of
a consanguine sister, a daughter of a uterine brother, and a son and a daughter of a
uterme sister, asx shown in the follow g diagram :—

Connnon ancesto) s.

F. B F. S . B. . S U. B. U. S
| |
i | o
‘ |
DBYS e b 's'») D@ N (lo) I)l(n) D(/9) S(/9) D (19)

The children of the consanguine brother and sister are excluded from inheritance
as there 1z a full brother's daughter [see « 60, rule (3)].  The estate has therefore to he
divided among the children of the full and utenne brothers and <isters

As there are three claimants in the utenine group, the collective share of the uterime
brother and sister i< 1 3, and this will be divided among ther thiee descendants equally

without distinetion of sew, cach taking 1 9.

This lenves a readue 23, and this s to be divided in the first mstance between the
full brother and the full sister as tesiduaries, according to the number of claimants des-
cended tigpm cach of them The tull brother, having only one descendant, counts as
one male o1 two females  The full aster, havimg two  descendants, counts as two
females  The reqdue will therefore he divided ainto four parts, the full brother takmg
24 23 1 3 and the full sisteralsco 2 ¢ 23 138

The tull brother <« <hare 13 will o to his descendant  The full sister » share 1/3
will be divided between her two children according to the rule of the double share to the
male as in class T of Distant Kimdied, the son taking 2 3 1 3 2,9, and the daughter
takmmg 1 3 13 14

Naote  On fatlure of children of full brother and sister, the residue will be divided
in Ithe manner among the culdren of consangume brother and <iter

(According to Abu Yusul, the whole estate will be divided among the children of
the full brother and sister according to the rule of the double <share to the male, so that
the tull brother's daughter will take 1 4, the tull sister ~ son 1 2, und her daughter 1,4,
On falure of cluldren of the full brother and <ister, the estate will be divided m hke
mannet among the chldren ot cousanguene brother and sister  And on failure of them,
it will be distributed in Itke manner among the children ot the wterine brother and sister).

(b) A Sunm Mahomedan dies leaving five childien of a uterime sister, and three
children of a full wister. as shown mn the tollowing diagram . --

. LS. F. .s‘l (2.3)
LT 1] | | |
S S S8 DD S/15) SH/15) D(2/15)
— V—_‘—J N ~ —J

ecach 1/15
As there ave five claimants in the uterne group, the share of the uterine sister is
1/3, and this wall be divided among her five children equally without distinetion of sex,
each takmg 1 /'5X1,/3=~1/15.
3
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The full sister, having three descendants, will count as three sisters. and she will
take 2/3, that being the share of two or more full sisters [see Tab. of 8h. No. 11].
This will then be divided among her three children according to the rule of the double
share to the male as among Distant Kindred of the first class, so that each son will take

2/5x 2/3:4/15, and the daughter will take 1/5x 2/3=2/15.

[According to Abu Yusuf, the whole estate will be divided among the children oi
the full sister according to the rule of the double share to the malo, a0 that each son'
will take 2 /5, and the daughter will take 1/5.]

(¢) A Bunni Mahomedan dies leaving a uterine brother’s daughter. a uterine sister’s
son, a full sister's son, and a consanguine brother’s daughter, as shown in the fol-
lowing diagram :—

U. "‘l v. ll S. ¥ ! N. «. ! B.
| |
D (1/6) S (1/6) S(1,2) D (1/6)

Here there is no descendant of a full brother ; therefore the consanguine brother's
daughter is not excluded from inheritance, and she will take what remans after the
estate is divided among the other claimants.

As there are two descendants in the uterine group, the collective share of the uterine
brother and sister 1s 1 3, and this will be divided equally between their children without

distinction of sex, each taking 1 /6.
.

The full sister, having only one descendant, counts as one tull sister, and her share
therefore is 1/2. Thus will deseend to her son.

This leaves a residue of 1,6 which will go to the consangume brother as a residuary.
This will descend to his daughter.

[According to Abu Yusuf, the whole estate will go to the full sister < son |

(d) A Sunni Mahomedan dies leaving a uterine wister's daughter, and a son and
a daughter of a consanguine sister, as shown m the following diagram :—-

|
D (3:115) 8 (8/15) D (4,15)

The uterine sister has only one descendant ; her share therefore 18 ) /6. The con-
sanguine sister, having two descendants, counts as two consanguine sisters, and her
shave therefore is 2/3 [Tab. of Sh. No. 12]. This leaves the residue 1 /6, and since there
is no residuary among the Roots, the residue will go to the uterine sister and consanguine
sister by Retuin. The hypothetical shares will therefore he—

uterine sister .. .. .. .. .. 1/6-1/6 mcreased to 1/6
copsanguine sister .. .. .. .. 2/3=4/6 ” n 4/6

The uterine sister’s share 1/5 will pass to her daughter.
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The consanguine sister’s gshare 4 /6 will be divided between her son and daughter,
the son taking 2/3 x4 /6=8/15, and the daughter 1/3x4/5=4/15.

[According to Abu Yusuf, the whole estate will go to the children of the consanguine
sister, the son taking 2 /3, and the daughter 1/3.]

(e) A Sunni Mahomedan dies leaving four grandnephews S1, S2, 83, and §4, and
3 grandnieces D1, D2, and D3, as shown in the following diagram :—

U.IB. T J.lB. C.S.
I |
' b 4 b
I | I
I [ I [ I é
S 2 L 83 b3 4

As there are two claimants 1 the uterine group, the collective share of the uterine
brother and sister 12 1/3, and this will pass to D1 and S1, each taking 1 /6.

)

E——p——
=

This leaves a residue 2 /3, and this 1s to be divided in the first instance between the
consanguine brother and sister as residunaries according to the number of claimants
descended from cach of them.

The consanguine brother, having two claimants descended from him, counts as
two males or four females. The consangune sister, having three claimants descended
from her, counts as 3 females. The residue will therefore be divided into seven parts,
the consanguine brother takmng 4 /7> 2/3=821, and the consanguine sister taking
3/7-2/3=6/21.

The consanguine brother’s share 8 /21 will be divided between his two descendants
52 and D2, S2being amale taking 2/3 > 8/21—16 /63, and D2bemng a female taking
1/3 x8/21==8763.

The consanguine sister’s share 6 '21 1s to be divided in the first instance between
her son and her daughter. The son, having two claimants descended from him, counts
as two males or four females. The daughter, having only one claimant descended from
her, counts as one female. The son will therefore take 4/5x6/21=8/35, and the
daughter will take 1/5 <6/21=2/35. *

Tho son’s share 8 /35 will be divided between his two children S3 and D3 according
to the rule of the double share to the male, S3 taking 2 /3 x 8 /35=16 /105, and D3 taking
1/3>8/35=8/105.

The daughter’s share 2 /35 will pass to her son S4.

The shares will therefore be—

D1=1/6s S1=1/6; $2=16/63; D2=8/63; S3=16/105; D3=8/105; and S4=
2/35. The total of these shares is unity.

[According to Abu Yusuf, the whole property will be divided among the consan-
guine groups to the entire exclusion of the uterines, so that 82, 83, and 84 will each take
2/8 or 1/4, and D2 and D3 will each take 1/8.]

Class 1V of Distant Kindred. )

63. Order of succession.—(Z) If there are no Distant
Kindred of the first, second, or third class, the estate will
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devolve upon Distant Kindred of the fourth class in the order
given below [Sir. 56-58] :—

(1) Paternal and maternal uncles and aunts of the deceased,
other than his full and consanguine paternal uncles who are
Residuaries.

(2) The descendants h. 1. s. of all the paternal and mater-
nal uncles and aunts of the deceased, other than sons h. L. s.
of his full and consanguine paternal uncles (they being Resi-
duaries), the nearer excluding the more remote.

(3) Paternal and maternal uncles and aunts of the parents,
other than the*full and consanguine paternal uncles of the father
who are Residuaries.

(4) The descendants h. I. s. of all the paternal and mater-
nal uncles and aunts of the parents, other than sons, h. I s.
of the full and consanguine paternal uncles of the father (they
being Residuaries), the nearer excluding the more remote.

(3) Paternal and maternal uncles and aunts of the grand-
parents other than the full and consanguine paternal uncles of
the father's father who are Residuaries.

(6) The descendants h. I. s. of all the paternal and mater-
nal uncles and aunts of the grandparents. other than sons
h. L. s. of the full and consanguine paternal uncles of the father’s
father (theyv being Residuaries). the nearer excluding the more
remote.

(2) Remoter uncles and aunts and their descendants in
like manner and order.

(8) Of the above groups each in turn must be exhausted
before any member of the next group can succeed.

Doctrine of Abu Yusuf.—The only difference between the two disciples as regards
succession of the Distant Kindred of the fourth class 15 ax to the allotrent of shares
among the descendants.  See sec. 65 below

64. Uncles and aunts.—-To distribute the estate among the
uncles and aunts of the deceased, proceed as follows :—--

(1) Furst, assign 2/3 to the paternal side, that is, to
paternal uncles and aunts, even if there be only one such,
and 1/3 to the maternal side, that is, to maternal uncles and
aunts, even if there be only one such.
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(2) Next, divide the portion assigned to the paternal
side, that is, 2/3 of the estate, among
(a) full paternal aunts in equal shares; failing
them, among
- (b) consanguine paternal aunts in equal shares;
and, failing them, among
(c) uterine paternal uncles and aunts, according
to the rule of the double share to the male.
(3) Lastly, divide the portion assigned to the maternal
side, that is, 1/3 of the estate, among
(a) full maternal uncles and aunts; failing them,
among
(b) consanguine maternal uncles and aunts; and,
failing them, among
(¢) uterine maternal uncles and aunts, according
to the rule, in each case, of the double share,
to the male.

(4) If there be no uncle or aunt on the paternal side,
the maternal side will take the whole. Similarly, if there be
no uncle or aunt on the maternal side, the paternal side will
take the whole.

Sir. 55, 56.
Note that no claimant on the paternal side excludes any claimant on the maternal
side, and no claimant on the maternal side excludes any claimant on the paternal side.

Note particularly that full paternal uncles and consangume paternal uncles are
Residuarieg Ience we are not concerned with them here.

Doctrine of Abu Yusuf -—There 15 no difference between the two disciples as regards
the succession of uncles and aunts,

Illustrations.
o3 Full paternal aunt .. .. .. 2/3=6/9
(®) 213 Cons. paternal aunt . .. (excluded by full
paternal aunt)
( Fullematernal uncle .. .. 2/8%x1/3=2/9
1/3{ Full maternal aunt .. .. .. 1/3x1/3=1/9
Cons. maternal uncle .. .. (excluded by full
maternal uncle
and aunt)
b) 2/3 Cona. paternal aunt .. .. =2/3
( ) Ut. paternal uncle .. .. . (excluded by cons.
paternal aunt)
1/3 Full maternal aunt .. .. .
¢) 2/3 : Ut. paternal uncle .. Lo 2/3x2/3=4/9
( Ut. paternal aunt .. .. .. 1/3x2/3=2/9
) Full maternal uncle .. .. 2/3x1/3=2/9

1/3 | Full maternal gunt .. . .. 1/3x1/3=1/9
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Note.—The result would be the same if the deceased left a uferine maternal uncle
and aunt instead of a full maternal uncle and aunt.

(d) 2/3 Ut paternal aunt .. .. . 2/3=6/9
13 Cons. maternal uncle .. .. 2[/3%x1/3=2/9
Cons. maternal aunt . . 1/3%x1/3=1/9

Rules of succession.—The present section is based upon the following rules —

(1) If there are claimants on the paternal side, together with claimants on the
maternal side, the former will take collectively 2/3, and the latter 1/3,
and each side will then divide its own collective share according to the
rule of the double share to the male.

(2) Among claimants on the same side, those of the full blood are preferred to
those of the half blood, and consanguine relations are preferred to
uterine relations.

Order of priority.—The uncles and aunts may belong to the paternal side or they
may belong to the maternal side. The two sides inhkerit together, and no claimant on
either side excludes any claimant on the other side. The order of succession among
the uncles and aunts of the deceased 1s explained in the Table on p. 74 below.

65. Descendants of uncles and aunts.—If there are no
uncles or aunts of the deceased. the estate will devolve upon
the descendants of uncles and aunts. other than sons how
lowsoever of full paternal uncles and consanguine paternal
uncles who are residuaries. To distribute the estate among
these relations, proceed as follows [Sir. 56-58] :--

(1) First, assign 2/3 to the paternal side, that is, to des-
cendants of paternal uncles and aunts, even if there be only
one such, and 1/3 to the maternal side, that is, to descendants
of maternal uncles and aunts, even if there be only one%uch.

(2) Next, divide the portion assigned to the paternal
side, that is, 2/3 of the estate, among—

(a) full paternal uncles’ daughters; failing them,
among .

(b) full paternal aunts’ children ; failing them, among

(c) consanguine paternal uncle’s daughters; failing
them, among .

(d) consanguine paternal aunt’s children; and fallmg
them, among

-
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(c) children of uterine paternal uncles and aunts,

the division among the members of each of the five groups
above to be made as among Distant Kindred of the first class
[see sec. 58].

-
Note that (a) excludes (b), the reason being that (a) are children of residuaries (full
paternal uncles), while (b) are children of distant kindred (full paternal aunts).

Note also that a full paternal uncle’s son and a consanguine paternal uncle’s son
are residuaries; hence they do not find any place in the above list.

(3) Lastly, divide the portion assigned to the matema.l
side, that is, 1 /3 of the estate, among—

(a) children of full maternal uncles and aunts;
failing them, among

(b) children of consanguine maternal uncles and
aunts ; failing them, among

(c¢) children of uterine maternal uncles and aunts,

the division among the members of each of the three groups
above to be made as among Distant Kindred of the first class
[see sec. 58].

(4) If there be no children of paternal uncles and
aunts, the children of maternal uncles and aunts will take the
whole. Similarly, if there be no children of maternal uncles
and aunts, the children of paternal uncles and aunts will take
the whole.

(5) If there be no children either of paternal uncles and
aunts or of maternal uncles and aunts, the estate will be divided
among their grandchildren on the same principle. Failing
grandchildren, it will be divided among remoter descendants,
the nearer degree excluding the more remote.

The order of succession on each side is based on certain rules which are set forth
below immediately after the illustrations.

Doctrine of Abu Yusuf.—The only difference between the two disciples as to the
succession of descendants of uncles and aunts is that, according to Abu Yusuf, the
portion assigned to each side is to be divided among the claimants per capita
aceording to the rule of the double share to the male.
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Illustrations.

"(a) The claimants are those indicated in the lowest line of the following diagram :—

% Full pat. uncle (A) Full pat. uncle (B)
son (S1) daughter (D1)
|
dau;ihter daughter -
daughter (D2) son (82)

Here the first line in which the sex of the ancestors differs 18 the second line of
descent. Therefore S1 takes 2/3, and D1 takes 1,3. Therefore, the share of D218 23
and that of S2is 1/3.

Accordig to Abu Yusuf, D2 being a female will take 1 '3, and 52 bemng a male will
take 2 3.

(b) Suppose the surviving relatives to be as shown in the last hine of the following
diagram :—
Full pat. uncle (A) Full pat. uncle (B) Full pat aunt ()
: | |

son son daughter

l

~on daughter <on

| | | |
daughter (D1) son (N1) daughter (D2)  daughter (D3)

Here all the descendants are equal en degiee . and they are also the same i blood,
that 15, they are all descendants of uncles and aunts of the full blood. But DI s a child
of a rexiduary (full paternal uncle « son’« son), while S1, D2, and D3 are children of
distant kindred. Therefore D1 exleudes N1, D2, and D3, and <he will take the whole
estate [see below " Rules of Succession |

Suppose now that the surviving relations are 81, D2, and D3, In that case the
distribution will be as follows .-

Here the sexes differ first 1n the tirst Ime.  As B has two claimants descended from
him, he will count as two males or four females. (', having only one claimant descended
from her, will count a< one female. The estate will theretore be divided mto five parts
of which B will take 4,5, and (*1 3.

B’s share 4,5 will be divided among his two descendants 81 and D2 according to
the rule of the double portion to the male, so that 81 will take 2/3 - 4/5-.8/15, and D2
will take 1/3>°4/5=4 15. ("sshare 1 '5 will descend to D3. Hence—

S1- 8,15;D2:-4/15;and D3 — 1/5 = 3/15.

[According to Abu Yusuf, the shares will be 1/2, 1/4 and 14 respectively. ]

Rules of succession among descendants.—To distribute the estate among
descendants of uncles and aunts, apply the following rules 1n the order 1n which they are
given below :—

' Rule (1).—The nearer degree excludes the more remote.

Rule (2).—1f both the paternal and maternal sides are represented, two-thxrds are

assigned to the paternal side and one-third to the maternal side.
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Rule (3).—Among claimants on the same side, those of the whole blood are preferred
to those of the half blood, and consanguine relations are preferred to uterine relations.
| This rule applies both to the paternal and maternal sides, and it 1s to be applied sepgp
rately to each side.]

- Rule (4).——Among claimants on the paternal side, the children of residuaries are
preferréd to those of distant kindred. [Thus a full paternal uncle is a residuary ; his
daughters, therefore, would be the children of a residuary, and they would be preferred
to the daughters of a full paternal aunt who 14 a distant kinswoman. Similarly, a
consanguine paternal uncle 1s a residuary , hin daughters therefore would be daughters
of a residuary, and they would be preferred to the daughters of a consanguine paternal
aunt. Agan, a full paternal uncle s son 1s a residuary ; his daughters therefore would be
children of a residuary, and they would be preferred to the daughters of a full paternal
uncle’s daughter  Upon the same prineiple the daughters of a consanguine paternal
uncle’s son would be preferred to the daughters of consanguine paternal uncle’s
daughter.  This rule cannot applv to relations on the maternal side. because none of
the mater nal uncles 15 a residuary .|

Rule (5)  Aftter ascertainmg which of the relations are entitled to succeed, the
portion assigned to the paternal side s to be distributed among the members of that
side as amonyg Distant Kimdred of the fust class [~ 58] The portion assigned to the
maternal side 1~ also to be distributed according to the same prnaple [« 58]

The whole of sec 65 15 based on the above rules

Oidey of priondy among descendants —The descendants of uncles and aunts may
belong to the paternal side or they may belong to the maternal side  The two sides
wnhenit together, and no clamant on either side excludes any daimaunt on the other side.
The Table given on the next page shows at a glance all uncles and annts of the deceased
and their descendants up to the third generation

66. Other Distant Kindred of the fourth class.—-1f there
are no descendants of uncles and aunts. the estate will devolve
upon other Distant Kindred of the fourth class in the order
of succession given in sec. 63 above, the distribution among
higher uncles and aunts being governed by the principles
stated in sec. 64, and that among their descendants by those

stated in sec. 65 [Sir. 58]

E.—8Successors unrelated in blood.

67. Successor by contract,—In default of Sharers, Resi-
duaries, and Distant Kindred, the inheritance devolves upon
the * Successor by contract,” that is, a person who derives
his right of succession under a contract with the deceased in
consideration of an undertaking given by him to pay any fine
or ransom to which the deceased may become liable.

" 8ir. 13 ; Hedaya, p. 517. The right of inheritance by reason of Wala dealt with
in this section is taken away by the Slavery Act, 1843.
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HANAFI LAW OF INHERITANCE, 75

68. Acknowledged kinsman.—Next in succession is the
““Acknowledged Kinsman,” that is, a person of unknown
descent in whose favour the deceased has made an acknowledg-
ment of kinship, not through himself, but through another.

® Such an acknowledgment confers upon the ““ Acknow-
ledged Kinsman ” the right of succession to the property
of the deceased, subject to bequests to the extent of the
bequeathable third, but it does not invest the acknowledgee
with all the rights of an actual kinsman.

Sir. 13. The kinship acknowledged must be kinship ths:.ugh another, that is, through
the deceased’s father or his grandfather. Thus, a person may acknowledge another
to be his brother, for that is kinship through the father (m). But he may not acknowledge
another to be his son, for that 1s kinship through kimself. The acknowledgment by the
deceased of a person as his son or daughter stands upon a different footing altogether,
and it is dealt with in the chapter on ‘‘ Parentage.”

69. Universal legatee.—The next successor is the “Uni-
versal Legatee,” that is, a person to whom the deceased has left
the whole of his property by will.

Nir. 13, 1tis to be noted that the prohibition against bequeathing more than a third
exists only for the benefit of the heirs. Hence a bequest of the whole will take effect
1f the deccased has left no known heir (n).

70. Escheat.—On failure of all the heirs and successors
above enumerated, the property of a deceased Mahomedan
escheats to the Crown.

Sir. 13. The rule of pure Mahomedan law in this respect is different, for, according
to that rule the property does not devolve upon the Government by way of inheritance &8s
ultimus heeres, but falls into the bait-ul-mal (public troasury) for the benefit of Musalmans.

F.—Miscellancous.

71.  Step-children.—Step-children do not inherit from step-
parents, nor do step-parents inherit from step-children.

See Macnaghten, Precedents of inheritance, No. xxi.

72, Bastard.—An illegitimate child is considered to be
the child of its mother only, and as such it inherits from its
mother and her relations, and they inherit from such child (o).

?u) T;{lore Law Lectures, 1873, pp. 92-93. 1P 19.
n) Baillle's Mahomedan Law of Inheritance (o) Tagore Law Lectures, 1873, p. 123.
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Tlustration.

[A Mahomedan female of the Sunni sect dies leaving a husband and an illegitimate
son of her sister. The husband will take 1/2 and the sister's son, though illegitimate
will take the other 1,2 as a distant kinsman, being related to the deceased through his
mother : Bafatun v. Bilaiti Khanum (1903) 30 Cal. 683.]

An illegitimate child does not inherit from its putative father or his relutions,. nor
do they inherit from such child.

73. Missing persons.—When the question is whether

a Mahomedan is alive or dead, and it is proved that he has

not been heard of for seven years by those who would naturally

have heard of him if he had been alive, the burden of proving
that he is alive is on the person who affirms it.

Under the Hanafi law, a nissing person s to be regarded as ahve till the lapse of
ninety years from the date ot s hirth.  But it has been held by a Full Benceh of the
Allahabad High Court that this rule 1~ only a rule ot ¢2idenee, and not one of suecession,
and it must therefore be taken as <t perseded by the provisions of the Indian Evidence
Act (p). The present section reproduces, with some verbal alterations, the provisions
of 5. 108 of the Evidence Act

(p) Mazhar Ao N, Budh Sogh (1esd) 7 All 073, 631 2n6 See Also Mool Casun
207, Mawra) v, dbwl Wakd (102]) 43 All v 1.lltmlhl Abdul  (1905) 3 Cal, 173, 178,
321 A J0T.
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CHAPTER VIII.

SHIAH LAw oF INHERITANCE.

tPreIlminary note — The  most authoritative text-book of the Shiah law is
Sharaya-ul-Islam (g), the whole of which has been translated into French by M. Querry
under the title Drout Musalman  The Second part of Baillie's Digest of Mahomedan
Law, with the exception of the last book, 15 comiposed, as the author tells us in the Intro-
duction (p. xxvi1), of translations from Sharaya-nl-Islam.]

74. Division of heirs.- ~The Shiahs divide heirs into two
groups, namely, (1) heirs by consanguinity, that is, blood
relations. and (2) heirs hy marriage, that is husband and wife.

75. Three classes of heirs by consanguinity.—(7) Heirs
bv mman«rmmtv are divided into three classes, and each class
15 sub- (llvule(l into two sections. These c]aqqo.s are respect-
ivelv composed as follows

I. (1) Parents ;
(1) children and other lineal descendants h. 1. s.

I. (1) Grandparents L. h. s. (true as well as false) ;

(1) brothers and sisters and their descendants
h. L s.

II. (1) Paternal. and (i1) maternal, uncles and aunts
of the deceased, and of his parents and
grandparents h. h. s., and their descen-
dants h. 1. s.

(2) Of these three classes of heirs, the first excludes
the second from inheritance, and the second excludes the
third. But the heirs of the two sections of each class succeed
together, ¢he nearer degree in each section excluding the more
remote in that section | Baillie, Part II, 276, 280, 285].

As to the distribution of estate among the heirs, see s, 83 et seq.

(b) A maternal grandfather counts ds a uterine brother,
and a maternal grandmother counts as a uterine
sister.

(q) dga Al Khan v, Altaf Hasan Khan (1892) 14 All, 429, 430.
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. ' Illustrations.

[(a) A Shiah Mahomedan dies leaving a daughter's son, a father’s mother, and
a full brother.

By Hanafi law the father's mother as a sharer will take 1/6, and the full brother as
a residuary will take 5 /0 ; the daughter’s son, being a distant kinsman, will be entirely
excluded from inheritance.

By Shiah law the daughter’s son, being an heir of the first class, will succeed to
the whole inheritance in preference to the father’s mother and the full brother, both of
whom belong to the second class of heirs.

(b) A Shiah Mahomedan dies leaving a brother’s daughter and a full paternal uncle.

By Hanafi la\.v the full paternal uncle, being a residuary, will take the whole
property to the exclusion of the brother’s daughter who is a distant kinswoman.

By Shiah law the brother's daughter, being an heir of the second class, will succeed
in preference to the full paternal uncle who belongs to the third class of heirs.

(¢) A Shiah Mahomedan dies leaving a full paternal uncle’s son and a mother’s
father. "

By Hanafi law the full paternal uncle’s son, being a residuary, will succeed to the
whole estate to the entire exclusion of the mother’s father who 15 a distant kinsman.

By Shiah law the mother’s father, being an heir of the second class, will succeed in
preference to the full paternal uncle’s son who belongs to the third class of heirs.

(d) A Shiah Mahomedan dies leaving (1) a father, (2) a mother, (3) & daughter,
(4) a son’s son, (5) a brother, and (6) a paternal uncle. Which of these relations are
entitled to succeed ?

Here the first four relations belong to the first class of heirs, the fifth belongs to the
second class, and the sixth belongs to the third class. The fifth and sixth are therefore
excluded from inheritance. The father and mother belong to the first section of Clasa
I, and they are both equal in degree. The daughter and son’s son belong to the second
section, and of these two the daughter, being nearer in degree, excludes the son’s son.
The only persons therefore entitled to inhent are the father, the mother, and the
daughter.

(e) The surviving relations are (1) a grandfather, (2) a grandmother, (3) a great-
grandfather, (4) a brother, and (5) a brother’s son. Here all the relations belong to
second class of heirs, the first three belonging to the first section of that class, and the
last two to the second section. The grandfather and grandmother exclude the great-
grandfather by reason of the rule that the nearer in each section exclides the more
remote. For the same reason the brother excludes the brother’s son. The only persons
therefore entitled to inherit are the grandfather, the grandmother and the brother.]

Note that parents do not exclude children, but inherit with them. 1f there be no
children, parents inherit with grandchildren. Similarly, in the second class, brothers
and sisters do not exclude grandparents, but inherit with them. If there be no brothers
of sisters, the grandparents inherit with the children of brothers and sisters. In the
same way in the third class paternal uncles and aunts do not exclude maternal uncles
and aunts, but inherit with them.
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The above illustrations exemplify the fundamental distinction between the Sunni
and the Shiah Law of Inheritance. Under the Sunni law, distant kindred are postponed
to sharers and residuaries (s. 54); under the Shiah law, they inherit with them. The
Bunnis prefer agnates to cognates ; the Shiahs prefer the nearest kinsman, whether they
be agnates or cognates. In fact, the Shiah law does not recognize any seputate ciass of
heirs corresponding to the * distant kindred ” of Sunni law. All heirs under the Shiah

“Naw are either sharers or residuaries (s. 77).

76. Husband and wife.—The husband or wife is never
excluded from succession, but inherits together with the nearest
heirs by consanguinity, the hushand taking 1 /4 or 1/2, and the
wife taking 1/8 or 1/4 under the conditions mentioned in the
Table of Sharers on page 81 below.

As to the disability of a childless widow to succeed to her husband's immoveable
property, see 8. 99 below.

77. Table of Sharers—Shiah Law.—(/) For the purpose
of determining the shares of heirs, the Shiahs divide heirs into
two classes, namely, Sharers and Residuaries. There is no
separate class of heirs corresponding to the ““ Distant Kindred ”’

of Sunni law.

(2) The Sharers are nine in number. The Table on page
81 gives a list of Sharers together with the shares aqmgned to

them in Shiah law.
(3) The descendants h. 1. s. of Sharers are also Sharers.

Of the nine sharers mentioned 1n the Table, the first two are heirs by affinity. The
next three belong to the first class of heirs by consangunity (s. 75), and the remaining
four belong to the second class. There are no sharers in the third class of heirs.

Note that the true grandfather h. h. s., the true grandmother h. h. s., and the son’s
daughter h. 1. 5., who are sharers according to Sunni law, are not sharers, but residuaries,

according to Shiah law.

It is very important to note that the descendants of sharers are also sharers. This
refers, of course, to the descendants of the (1) daughter, (2) uterine brother, (3) uterine
sister, (4) full s.lster, and (5) consangumne sister. It does not refer to the descendants,
if they can be called descendants at all, of the husband, wife, father or mother. The
Shiah jurists are not concerned with the descendants of these four relations.

78. Residuaries.—(/) All heirs other than Sharers are
Residuaries. )

(?) The descendants h. 1. s. of Residuaries are also Resi-
duaries.
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Thus sons, brothers, uncles and aunts, are all residuaries. Their descendants,
therefore, are also residuaries. For example, a son’s daughter, being a descendant of
a residuary (son), is also a residuary.

Of the nine sharer< mentioned 1n the Table of Sharers, there are four who mmherit
sometimes as sharers, and sometimes as residuaries  These are the (1) father, (2) daughter,
(3) full sister, and (4) consangumne wsister.  As to the last three 1t 1s to be observed that
where any one of them would have, if hiving, mherited as a sharer, her descendunts would
inhent as sharers, and if she would have mhented as a residuary, her descendants would
inherit as residuaries (sec. 82).

79. Distribution of property.— (/) It the deceased left
only one heir, the whole property would devolve upon that
heir, except in the case of a wite. [If the only heir be a wife,
she is entitled to no more than her Koranic share (one-tourth)
and the residue (three-fourths) escheats to the Crown.

Bailhie, Part 11, 262, "The 1eason of the exception in the casc of a wite 15 that <he
1~ not entitled to the suwrplus by Refurn, not even it thare be no othar heir I <he s
the <ole her, she tahes 1 4, and the surplus passes to the Imam, now the Crown  Vh
Ameer Al s of oprmion that thare bamz no mochmery now to tohe charec of the Tmam <
shate, the curplus should pass to the wife [ Amecr Al Vol Hop IS n (3)]

If the only har be a sharer, « ¢, u husband, he tikes s Woranie share (ond half)
as a sharer, and the residue by Return T the onlv hair b a residuars, e g . a brotha
he take~ the whole estate as a 1o siduany As to Sunni law ~co s 53

() If the deceased lett two or more heirs. the first step
in the distribution of the estate is to assign h s or her share to
the husband or wite. The next step 15 to ascertam which
of the surviving relations are entitled to succeed, and this is
to be done with the help of the rules laid down in sec. 75.  The
estate (munus the share of the hushand or wile, it anv) is then
to be divided among those entitled to succeed according to
the rules of distribution applicable to the class to which they
belong [ss. 83-97].

Note that the husband or wife, as the case may be, 15 always entitled to succeed,
whatever be the class to which the other dlammants belong  The husband and wife
always inhent as sharers, their shares being respectively 1 4 and 1 & when there 15 a
lineal descendant, and 1,2 and 1 4 when there 14 no hineal descendant. Since there
are no hneal descendants either in the second or third class of heirs, it follows that when
the husband or wife succeeds with the heirs of the second or third class, he o1 she takes
his or her full share, that 15, the hugsband taukes 1,2, and the wife takes 1 /4

80. Principle of representation. --The cardinal principle
‘underlying the rules of the Shiah law of inheritance is the
principle of representation. According to that principle the
descendants of a deceased son represent the son, and take the
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*

TABLE OF SHARERS—SHIAH LAW ([Sec. 77.]
(Baillie, Part 11, 271-276, 381.)

Normal share
Conditions under which the | Share as varied by
Sharers. of two share is inherited. special circum-
of one | or more stances.
collec-
tively
1. Husband .. 14 When there 1s a hincal descen-{1,2 when no such
dant descendant.
2. Wife . 18 P8 When there 1~ a lineal descen-'1/4 when no such
' | dant descendant
!
3. Father (n; 16 , . ‘\\'lwn there 1s a hineal  descen-'[If there be no lineal
| I dant descendant, the

father inherits as
a residuary ]

.
|(a) When there s a lineal des-{1 ‘3 in other cases
cendant , o1

(h) when  there are two or
mote full o1 consanguine
brothers, or one such hro- -

l ther and two such sisters,
g or four such wisters,  with
1]

i
4. Mothar | 16 !
|
i
]

the tather
5. Daughter .. 1 2 23 Wheu no son | With the son she
takes as a resi-
duary |
6 LTt e nine; [
{b rother 176 1/3 [When no parvent, or hneal des-

7. or sister cendant [see s 73]

8., Full sister. 12 23 1When no parent. o1 hneal des-[The full sister takes
cendant, or full brother, or| as a residuary
father's father [~ee ss 75.88])] with thefull

brother and also
with the tather’s
. father : see s. 88.]
9. Consan- 1,2 2/ When no parent, or hineal des-[[T he  consanguine
guine sis- cendant, or full brother o r| sister takes as a
ter. sister, or consangmne brother| resmiduary with the
or father’s father [see ss. 75, consanguine bro-
88]. ther and also with
the father’s father:
see s, 88.]

Note.—The descendants h. L s. of sharers are also sharers [s. 77.]

(r) As to the father’s extra rights as Sharer, see ss. 95 and 97.
A1
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portion which he, if living, would have taken. Similarly,
the descendants of a deceased daughter represent the daughter,
and take the portion which she, if living, would have taken.
The same is the case with the descendants of a deceased brother,
a deceased sister, a deceased uncle, and a deceased aunt (s).

The principle 6f representation is not confined in its
operation to descendants only. It applies in the ascending
as well as in the descending line. Thus great-grandparents
take the portion which the grandparents, if living, would
have taken ; and the father’s uncles and aunts take the portion
z;lll{ich the deceased’s uncles and aunts, if living, would have

en.

The application of this principle is shown 1n ss. 83, 85, 87, 88, 91 and 92.

First paragraph.—This does not mean that grandsons by a predeceased son inherit
with sons or that granddaughters by a predeccased daughter inherit with daughters,
Grandchildren succeed only in default of children : see 5. 83 below.

81. Stirpital succession.—Succession among  descen-
dants in each of the three classes of heirs (s. 75) is per stirpes,

and not per capita (t).
This is repeating in other word« the principle of representation deseribed in the

last section. Thus suppose a Shiah dies leaving two grandsons GS1 and GS2 by a pre-
deceased son 4 and a grandson GN3 by another predeceased son B, as shown in the follow-

ing diagram : —

l)ereiued.
I
| | |
GS1 (1/4) GS2(1/4) 83 (1/2)

By Shiah law the estate 1s to be notionally divided first among the two sons 4 and
B, so that each takes 1/2. A4’s share 1/2 descends to his two sons GS1 and GS2, each
taking 1/4. B’s share 1/2 passes to his son GS83. The division, in other words, 1s
according to the stocks, and not according to the claimants. By Sunnx law GS1, GS2
and GS3 take per capita, that 1s, each takes 1/3 withput reference to the shares which
their respective fathers, if living, would have taken. Under the Shiah law 4’s two sons
represent A and stand in his place, and B’s son represents B and standsin his place. Under
‘the Sunni law thefe is no such representation (s. 42).

The above is an example of succession per stirpes among the descendants of sons.
The descendants of daughters, brothers, sisters, uncles, aunts granduncles and grand-
aunts also succeed per stirpes: see ss. 83, 87, 91 and 92.

(8) Aga Sheralli v. Bai Kulsum (1908) 82 Bom. I (f) Aga Sheralli v. Bai Kulsum (1908) 82 Bom .
540, 547, 548, 558. 640.
-
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82. Succession among' descendants.—The descendants of
a person who, if living, would have taken as a Sharer, succeed
as Sharers. The descendants of a person who, if living, would
have taken as a Residuary, succeed as Residuaries.

This follows necessarily from the principle of representation described in s. 80.
"Mus suppose a Shiah dies leaving a full brother’s daughter and a uterine brother’s son
as shown in the following dizgram :— -

| |
Full brother Uterine brother

DaughtLr (5/6). Son (1/6).

The uterine brother, had he survived, would have taken as a sharer his Koranic
share 1 /6 [see Table of Sh., No. 6]. The full brother, had he survived, would have taken
5/6 as a residuary. The uterine brother’s son, being the descendant of a sharer, will
succeed as a sharer, and representing as he does his father, take his father’s share 1 /6.
The full brother's daughter, being the descendant of a residuary, will succeed also as a
residuary, and representing as she does her father, take her father’s portion 5 /6. Under
the Sunni law, both a full brother’s daughter and a uterine brother’s son are distant
kindred of the third class. According to Muhammad, the former would take 5 /6, and the
latter 1,6 exactly as in Shiah law [see s. 62]. According to Abu Yusuf, the former
entirely excludes the latter [see notes to s. 61, * Doctrine ot Abu Yusuf *’).

Having described the mode of distribution s 79, and having explained the
principle of representation in s. 80, and its two corollaries in ss. 81 and 82, we proceed
to enumerate the special rules by which succession in each of the three classes of heirs
mentioned 1n 8. 75 is governed.

Distribution among Heirs of the First Class.

83. Rules of succession among heirs of the first class.—
The persons who are first entitled to succeed to the estate of a
deceased Shiah Mahomedan are the heirs of the first class
along with the husband or wife, if any [s. 79 (2)]. The first
class of heirs comprises parents, children, grandchildren,
and remoter lineal descendants of the deceased. The parents
inherit together with children, and, failing children, with
\grandchildren, and, failing grandchildren, with remoter lineal
descendants of the deceased, the nearer excluding the more
remote [s. 75]. Succession in this class is governed by the
following rules :—

(1) Father.—The father takes } as a Sharer if there is
a lineal descendant ; as a residuary, if there be no lineal des-
cendant [see Tab. of Sh., No. 3].

(2) Mother.—The mother is always a Sharer, and her
share is 1 /6 or 1/3 [see Tab. of Sh., No. 4].
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(83) Son.—The son always takes as a Residuary.

(4) Daughter—The daughter inherits as a Sharer, unless
there is a son in which case she takes as a Residuary with
him according to the rule of the double share to the male
[see Tab. of Sh.. No. 5].

(5) Grandchildren.—On failure of children, the grana-
children stand in the place of their respective parents, and
they inherit according to the principle of representation
described in ss. 80, 81, and 82, that is to say --

(1) the children of each son take the portion which
their father, if living, would have taken as a
Residuary, and divide it among them accord-
ing to the rule of the double share to the
male :

(i) the children of each daughter take the portion
which their mother. 1t living, would have
taken either as a Sharer or as a Residuary,
and divide it among them also according to
the rule of the double share to the male.

(6) Remoter lLneal descendants.  Succession among  re-
moter lineal descendants is governed by the same principle
of representation, that is to say, great-grandchildren take
the portion which their respective parents, if living, would
have taken, and divide it among them according to the rule
of the double share to the male, and great-great-grandchildren
take the portion which their respective parents, if living,
would have taken, and divide it among them also according
to the same rule.

Baillie, Part 11, 276 279
Mode of distribution among hushand or wife and heirs of the first class —

first, assign his or her share to the husband or wife [see Tab of Sh., Nos 1-2];
next, assign their shres to such of the ddaimants as can inhent a« sharers only ;
nert, divide the residue, if any, among the residuaries

4 lastly, 1f there be no residuary, and the sum total of the shares 14 less than unity
apply the Doctrine of Return as stated mn ss 93 to 96; and if the sum total
exceeds umity, proceed as stated in s 97

. Hlustrations.
(a) Husband .. .. .. .. .. 1/2 (as sharer)
Mother .. .. .. .. . 1/3 (as sharer)
Father .. .. .. .. .. 1/6 (as residuary)

Note.—Under the Sunm law, the mother takes 1/3x1/2=_1/6, and the father 1/3
as a resyduary [see Tab. of 8h., Sunni law, No. 5].
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(b) Wife .. .. AN .. .. .. 1/4 (as sharer)
Mother. . .. .. .. .. 1/3 (as sharer)
Father .. .. . .. .. 5/12 (as residuary)

Note.—Under the Sunn) law, the mother takes 1/3x3/4=1/4, and the father 1/2
a8 a residuary [see Tab. of Sh., Sunnm law, No. 5].

(¢) Father . .. . .. .. 1/6 (as sharer)
Mother .. .. .. .. . 1/6 (as sharer)
Son .. .. .. .. .. .. 2/3 (as residuary)

Note.—-1f mstead of a son, there was a son’s daughter, she would have taken 2 /3 as
representing her father.

(d)y Father .. . .. .. .16 (as sharer, because there are
daughters)
Mother. .. .. .. .. 1/6 (as sharer)
2 daughters .. . .. 2 /3 (as sharers)

" Note - The shares would be the same 1f we substitute daughters’ sons or daughters’
daughters for daughters,

(¢) A Shiah dies leaving a grandson GS1 and a granddaughter GD1 by a pre-
decensed son A, a granddaughter (712 by another predeceased son B, a
grandson GN2 and a granddaughter (3 by a predeceased daughter X, and
a grandson N3 by another predeceased daughter Y, as shown in the follow.

mg diagram - —

Deceased
|
| | o |
A2 6) B (2'6) X (1/6) Y (1/8)
- | | | | |
(.",\'I 29 oD (1Y) (/D2 (2 6) GS2(1/9) GD3(1/18) GS3(1/6)

Here the two daughters X and Y, if hiving, wounld have taken as residuaries with
the two sons A4 and I according to the rule of the double shale to the male, so that A
and B would each have taken 2 6, and X and Y would each have taken 1/6.

A's share 2 6 will pass to his son and danghter aceording to the rule of the double
share to the male, so that GS1will take 2,3 > 2/6. 2,9, and (D1 will take 1 /3 X2 /6=1/9.

B's share 2 ;6 will pass to s daughter 12,

X's share 16 will be divided between her son and her daughter according to the
rule of the double share to the male, so that G.S2 will take 2/3x1/6=1/9, and GD3

will take 1/3 x1/6=1/18.
Y's s};are 1/6 will pass to her son GS3.
The shares will thus be 2,941 /942 /641/9+1/184+1 /6=1.

According to the Hanafi law GS1, GD1 and GD2 are residuaries, and they exclude
(82, GD3, and GS3 who are d. k. GS1 will take 1 /2, and GD1 and GD2 will each take 1 /4-

1f in the case put above, the deceased left also a wife, the wife will first take her
share 1 /8, and the remaining 7 /8 will be divided among the six grandchildren in the same

proportions.
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Drstribution among Heirs of the Second Class.

84., Rules of succession among heirs of the second*class.—
If there are no heirs of the first class, the estate (minus the
share of the husband -or wife, if any) devolves upon the heirs
of the second class. The second class of heirs comprises
grandparents h. h. s. and brothers and sisters and their des-
cendants h. 1. s. [s. 75]. The rules of succession among the
heirs of this class are different according as the surviving rela-
tions are—

(1) grandparents h. h. s., without brothers or sisters
or their descendants ;

(2) brothers and sisters or their descendants, without
grandparents or remoter ancestors ;

(3) grandparents h. h. s., with brothers and sisters
or their descendants.

The first case is dealt with 1n s. 85. The second case 1s dealt with ih ss. 86 and 87.
The third case is dealt with in s. 88.

85. Grandparents h. h. s., without brothers or sisters or their
descendants.,—If there are no brothers or sisters, or descen-
dants of brothers or sisters, the estate (minus the share of the
husband or wife, if any) is to be distributed among grand-
parents according to the following rules :—

(1) If the deceased left all his four grandparents surviving,
the paternal grandparents take two-thirds, and divide 1t
between them according to the rule of the double share to the
male, and the maternal grandparents take %, and divide it
equally between them, as shown below :—

Father’s father .. oo 2/3%2[3=4/9=8/18

2/3{ Father's mother .. .. 1/3x2/3=2/9=4/18
) Mother’s father .. .. 1/2%x1/3=1/6=3/18
1/3 ) Mother’s mother .. .. 1/2x1/3=1/6=3/18

v .

(2) If there is only one grandparent on the paternal
side, he or she takes the entire £ Similarly, if there is only
one grandparent on the maternal side, he or she takes the
entire 4, as shown below :—

(a) Father's father .. .. .. 2/3

‘ Mother’s father

.y )
Mother’s mother .. .. (1/3 (each taking 1/8)
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(b) Father’s father 23 y 2/3x2/3=4/9
Pather’s mother } "11/3x2/3=2/9
Mother’s mother 1/3 .. .. =3/9

(c) Father'sfather .. .. 273
Mother’s mother .. .13

(8) If there are no grandparents, the property will
devolve according to the same rules upon remoter ancestors
of the deceased, the nearer excluding the more remote.

Baillie, Part 11, 281, 283.

86. Brothers and sisters, without any ancestor.—(1) If
the deceased left no ancestors, but brothers and sisters of
various kinds, the estate (minus the share of the husband
or wife, if any) will be distributed among them according to
the same rules as those in Hanafi law. The said rules are as
follows :—

(i) Brothers and sisters of the full blood exclude consanguine brothers and sisters.

(1) Uterine brothers and sisters are not excluded by brothers or sisters either
full or consangume, but they inhenit with them, their share being 1/3 or 1/6 according
to their number [see Tab. of Sh., Nos. 6 and 7).

(nmi) Full brothers take as Residuaries ; 8o do consanguine brothers.

(iv) Full sisters take as sharers [see Tab. of Sh., No. 8], unless there be a full brother
m which case they take as Residuaries with him according to the rule of the double
share to the male. Consanguine sisters also take as sharers [see Tab. of Sh., No. 9]
unless there be a consanguine brother with them in which case they take as Residuanes
with him according to the same rule.

Baillie, Part IT, 280,

Illustrations.

Note.—The shares of the several heirs in the following illustrations are the same
both in Sunni and Shiah law. The 1llustrations are given to familianze the student
with combinations of heirs that are common in Shiah law :(—

(a) Husband .. . .. . .. .. 1/2 (assharer)
Full (or cons.) sister .. .. .- .. 1/2 (as sharer)

(b) W’zfe .. .. .. .. .. .. 1/4 (assharer)
Full brother. . .. .. .. .. .. 3/4 (asresiduary)

(¢) Husband .. .. .. .. .. 1/2 (as sharer)
Full brother. . .. .. e 2/83x(1/2)=1/3 . .
Full sister .. .. .. .. 13x(1/2)=1/6 { (as residuariep)

(d) Wife .. .. .. .. .. .. 1/4 (as sharer)
Ut. brother .. .. .. .. .. .. 1/6 (assharer)
Cons. Brother .. .. 2/3%x(7/12)=1/18 |

Cons. sister .. . 1/3x(7/12)=1/36 ( (as residuaries)
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87. Descendants of brothers and sisters, without any

ancestor.—If

there are no brothers or sisters of any kind,

and no ancestors, but there are children of brothers and sisters,
the estate (minus the share of the husband or wife, if any)
will devolve upon them according to the principle of represen-

tation described in ss. 80, 81 and 82, that is to say

(1) The children of each full or consanguine brother will

take the portion which their .father, if living,
would have taken as a Residuary, and they will
divide it among them according to the rule of
the double share to the male: and the children
of each full or consanguine sister will take the
portion which their mother, if living, would
have taken either as a Sharer or as a Residuary,
and they will divide it among them according
also to the rule of the double share to the male.

(2) The children of each uterine brother will take the

portion which their father, if living, would have
taken as a sharer, and they will divide it equally
among them; and so will the children of each
uterine sister.

(8) If there are no children of brothers or sisters, the

estate will devolve upon the grandchildren of
brothers and sisters according to the principle of
representation, that is to sav, the grandchild-
ren of full or consanguine brothers and sisters
take the portion which their respective parents,
if living, would have taken and divide it among
them according to the rule of the double share
to the male, and the grandchildren of uterine
brothers and sisters take the portion which
their respective parents, if living, would have
taken, and divide it equally among them
without distinction of sex. -

Baillie, Part 1[, 284.

Illustrations.
¢a) Husband .. . .. 1/2 (as sharer)
Ut. brother’s daughter .. 1/6 (as sharer, being her father’s portion)
Full brother’s daughter .. 1/3 (a8 residuary, being her father’s portion)

Conas. brother’s son .. .. 0 (excluded by full brother's daughter)
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(b) Suppose the claimants to be as shown in the second line of the following diagram,
that is to say,—

two sons and a daughter of a full brother, Bl ;
a daughter of another full brother, B2 ;
a son and a daughter of a uterine brother, UB;

a daughter of a uterine sister, 'S ;

Bl:(l /3) 32:(1/3) Ul'm/u) U.s")l'/(s)
< I |

.s'll .s!° I)ll I)I" ,sl‘; I|)3 I)I4
(2115 (2/15) (1/15) (13) (1712) (1)12) (178)

Y
(23 as remdlmnes) (1,3 as sharers)

First, assmign their respective shares to the brothers and sisters thus :—

UBand 'S . . 1,3 (as sharers), each taking 1,6 ;
Bl and 132 .. .2 3 (as 1esduarnies), each taking 1,3.

Neat assign portions to their ehildren thus .-
'S v shate 16 will go to her daughter )4 ;
U B'sshare 1 6 will be divided equally between 83 and 13, each tahing 1,12

B2's share 1'3 will go to his daughter D2,
*

B1 s share 1.3 will be divided among his two sons and his daughter according
to the rule of the double share to the male, so that N1 will take 2/5%1/3=
2 15, 82 will also take 215, and DI will take 15> 1/3=1/15
The shares will thus bhe 2 1542 15+1,1541 34112411241 /6=1.

Suppose that in the case put above the children of the brothers and sisters had
all predeceased the propositus, and that 81 had left a son and a daughter that S3 also
had left a son and a daughter, and lhvlenmmmg five nephews and meces had each left
a son. In that case the shate of S1, that s, 2715, would be divided between his son and
his daughter according to the rule of the dnul)le share to the male, the son takmg
2,3+ 2/15--4 45, and the daughter I 3 <2 15 -2 45, The share of 83, that 15, 1/12,
would be divided equally between his son and daughter, thev being descendants of a
uterine brother, so that each would take 1/24. The sons of 82, D1, D2, D3, and D4,
would take then respective parents’ portion.

88. Grandparents and remoter ancestors with brothers and
sisters or, their descendants.—(Z) If the deceased left grand-
parents, and also brothers or sisters, the estate (monus the
share of the husband or wife, if any) is to be distributed among
grandparents and brothers and sisters, according to the follow-
ing rules :—

(a) A paternal grandfather counts as a full or consan-
guine’ brother, and a paternal grandmother
counts as a full or consanguine sister. *
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(b) A maternal grandfather counts as a uterine brother,

and a maternal grandmother counts as a uterine
sister.

(2) On failure of grandparents, the remoter ancestors
of the deceased stand in the place of the grandparents through
whom they are respectively connected with the deceased. On
failure of brothers or sisters, their descendants stand in the
place of their respective parents. .

Baillie, Part II, 281, 391-392 ; Wilson, s. 468.
The effect of the above rules is that when among heirs of the second class you find
single brother or sister, full consanguine, or uterine, what you have to do 18 to
substitute for grandparents so many brothers and sisters according to the above rules,

and then assign shares to grandparents as if they were so many brothers and sisters,
a8 is done in the following illustrations :—

(a) Paternal grandfather ( = full brother) .. ..2/3
Full sister .. .. .. .. .. .. 1/3

Note.—Here the full sister takes as a residuary with the paternal grandfather,
the latter being counted as a full brother.

(b) Paternal grandfather (=consanguine brother) .. 2/3
Consanguine sister .. .. .. .13

Note.—Here the consanguine sister takes as a residuary with the paternal
grandfather, the latter being counted a» a consangumne brother.

(c) Uterine brother .. .. .. ey al ) .
Maternal grandmother (=ut. sister) .. 113 { (cach taking 1,16)
2 full sisters .. . .. .. 2/3 (as sharers)

Note.—Here the maternal grandmother counts as a uterine sister, so that the

case is the same as 1If we had a uterine brother and a uterine sister ; these
take 1 /3 between them as sharers.

(d) Full brothers .. .. .. .. 4/18)
Ful] sister .. .. .. .. 2/18 ,
Father's father (=full brother) .. 4N18 23 asresduaries
Father’s mother (=full sister) .. .. 2/18)
Mother's father (=ut. sister) .. .. 1/6
Mother’s mother (=ut. sister) .. .o1/8 ¢ 13 as shates .

Note.—First substitute brothers and sisters for grandparents so, that we have 2 full
brothers, 2 full sisters, one uterine, brother and one uterine sister. The uterine brother
and sister take 1/3 between them as sharers. The residue 2/3 is to ba divided between

full brothers and 2 full sisters as residuaries according to the rule of the double share
tb thelmale. Each~brother therefore takes 2 /6 x 2 /3==4 (18, and each sister 1/6X2 /3=
2/18. The result would be the same if instead of a full brother and a full sister in the
above case, there were a consanguine brother and a consanguine sister.

8) Uterine brother .. .
Uterine sister .. . ..
Mother’s mother (=uterine sister)

(|

1/9..}
1/9.. »1/3 as sharers
1/9..
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. Father’s father (=con. brother) = 1/3..
Father’s mother( con. slster) = 1/6.. »2/3 as residuaries
Con. sister . = 1/6..

Note.—Substitute * uterine sister *’ for “ mother’s mother,”’ so that we have one
uterine brother and two uterine sisters. Next as there is a consanguine sister, substitute
‘ consanguine brother ™’ for “father’s father ” and * consanguine sister ” for ‘“ father’s
mother.”” The uterine brother and the two uterine sisters take collectively 1 /3 as sharers.
The residue 2/3 is to be divided between one consanguine brother and two consanguine
sisters asresiduaries according to the rule of the double share to the male. The brother
therefore takes 2 /4 X2 /3=1 /3, and each sister takes 1 /4 X2 /3=1/6.

(f) Husband .. .e . .. .o 172

;ﬁ?i’;:t‘gzh" (= f.ull brother) : 1/2 as residuaries, each taking 1 /4

(g) Wife . . .. . o1

Uterine sister . .. .. ..

Uterine brother .. .. »1/3 as sharers, each taking 1/9
Maternal grandfather — (ut brother) o)

Paternal grandfather .. .. .. 5/12 (as residuary)

Note.—In the case put above, 1t is all the same whether you count the paternal
grandfather as'a full brother or as a consangume brother ; i either case he takes as

a residuary,

(h)  Full brother's son . .. .. (1/2 being his father's shafe)
Father's father (=full bruther) .. .. 12

Note.—The above illustration is taken from Baillie, Part IT, p. 327-328, 392.
Dristribution among Heirs of the Third Class.

89. Order of succession among heirs of the third class.—
(I) If there are no heirs of the first or second class, the estate
(minus the share of the husband or wife, if any) devolves
upon the heirs of the third class in the order given below :—

(1) Paternal and maternal uncles and aunts of the de-
ceased.

(2) Their descendants h. 1. s. the nearer in degree ex-
. cluding the more remote.

(3) Paternal and maternal uncles and aunts of the
parents.

(4) Their descendants h. 1. s., the nearer in degree
excluding the more remote.

(5) Paternal and maternal uncles and aunts of the
grandparents.
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(6) Their descendants h. l. s., the nearer in degree.
excluding the more remote ;

(7) Remoter uncles and aunts and their descendants
in like order.

(2) Of the above groups each in turn must be exhausted
before any member of the next group can succeed.

Exception.—If the only claimants be the son of«a full
paternal uncle and a consanguine paternal uncle, the former,
though he belongs to group (2), excludes the latter who is
nearer and belongs to group (1).

Baillie, Part I, 233-2335, 329 332,

Ezxception to sub-sec. (2)—The Shiahs are the folloners of Al Al was a cousn of
the Prophet. He was also the son-in-law of the Prophet, having been married to hs
favourite daughter Fatima. The Shiahs maintamn that on the death of the Prophet
the Caliphate (successorship to the Prophet) ought to have gone first to Al, on the
ground that he was the nearest male heir of the Prophet  But the Prophet had also left
a consanguine paternal uncle (named Abbas). and Al was but a cousin of the Prophet,
being the son of a full paternal uncle (Abu Taleb) of the Prophet. Al therefore could
not be the mnearest male heir, unless the son of a full paternal uncle was entitled to
succeed 1n preference to a consanguine uncle  To uphold, however, the cluim of Al
and that of the hneal descendants of the Prophet through Fatima, the Shiahs had to
hold that the son of a full paternal uncle was entitled to succeed mm preference to
a consanguine paternal uncle, and this accounts for the exception to sub-see (2) above.

No sharers in the third class of hens.—The heirs of the third class are all reciduanes.
There is no sharer among them as will be seen on referring to the Table of Sharers given
above.

90. Uncles and aunts.—To distribute the estate among
uncles and aunts proceed as follows: -

(1) Frirst, assign % of the estate to the paternal side,
that is, to paternal uncles and aunts, even if
there be only one such, and 4 to the maternal
side, that is, to maternal uncles and aunts, even
if there be only one such.

(2) Next, divide the portion assigned to the paternal
side (that is, § of the estate) among the paternal
uncles and aunts exactly as if they were brothers
apnd sisters of the deceased, that is to say :—

* -

(i) assign to uterine paternal uncles and aunts—

i (a) if there be two or more of them, } to be
' equally divided among them ;

(b) if there be only one of them, } ;
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(i) divide the remainder among full paternal uncles
and aunts according to the rule of the double
share to the male, and, failing them, among
consanguine paternal uncles and aunts accord-
ing to the same rule.

(3) Lastly, divide the portion assigned to the maternal
side, among the maternal uncles and aunts as
follows :—

“

(1) assign to uterine maternal uncles and aunts—

(a) if there be two or more of them, } to be
equally divided among them :

(b) if there be only one of them, } :

(i1) divide the remainder equally among full maternal
uncles and aunts. and. failing themm, among
consanguine maternal uncles and aunts.

(4) If there be no uncle or aunt on the maternal side,
the paternal side takes the whole. Similarly,
if there be no uncle or aunt on the paternal
side, the maternal side takes the whole.

Baillie, Part 11, 285, 286, 329.

Note.—In working out examples, proceed in the order given m this section

(a) Full pat. uncle 56 23 5,9
2.3< Cons. pat. uncle .. . =0 (excluded by frll pat. uncle)
Ut. pat. unele . 16 23=19
((Full mat. uncle .. 5'6.13-5/18
1,3< Cons. mat. uncle .. -0 (excluded by full mat. uncle)
Ut. mat. uncle .16 .1,3=1"18
(b) 2/3\ Full pat. aunt . 2,3
| Cons. par. uncle .. 0 (excluded by full pat. aunt)
1/3 Ut mal. aunt 13
(¢) Full pat. uncle .. 2/3 (takes a double share, being a male)
Bull pat. aunt .. 13
(d) Full mat. uncle .. 5/6
Ut. mat. uncle .. 1/6 (being only one)
(e) 2/3 Cons. pat. uncle .. 65/6x2/3=5/9
1 Ut. pat. uncle .. 1/6x2/3=1/9
1/3 Ut. mat. aunt .. .. =1/3
(f) Full pat. uncle .. ) 2/3%x4/9=8/27
2/3{ Full pat. aunt .. 2/3x2[3=4/9 ©+11/3x4/9=4/27

4 Ut. pat. uncles .. . .
2 UL ;:,_ aunte . ‘L 1/3x2/3=2/9 (each taking 1/6x2/9=1/27)
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1 Ut. mat. uncle .. e . . .. 1/2x1/3=1/6
l/s{lm.mat.aunt P, l/2xl§8=1‘6
82744 /2742 /941 /6+1/6=1
® Full mat. uncle .. 1/2

Full mat. aunt .. 1/2

Note—Maternal uncles and aunts take equally without distinction of sex.

(h) Ut. mat. uncle .. R
Ut. mat. aunt .. } 1/3, each taking 1/6

Full mat. uncle .. y :
Full mat. aunt .. % 2/3, each taking 1/3

Note.—The above result is in accordance with rule (3) above, namely, that full
maternal uncles and aunts take equally without distinction of sex. This proposition,.
however, is not free from doubt. There 1s another possible view, namely, that full mater-
nal uncles and aunts take equally only if there are no uterine maternal uncles and aunts
[as in ill. (g)], and that if there be any such ancle or aunt (as in the above illustration),
they take according to the rule of the double share to the male. According to this
view the full maternal uncle in the above illustration is entitled to 2/3 x 2/3-=4 /9, and
the full maternalaunttol /3% 2/3=2/9. The same remarks apply to consanguine mater-
nal uncles and aunts. See Baillie, Part II, pp. 283-286G, and Querry’s Translation of the
Sharya-ul-Islam, ss. 214—219; Ameer AL, Vol. II, pp. 144.145.

91. Descendants of uncles and aunts.—If there are no
uncles or aunts of any kind, children of deceased uncles and
aunts take the portion of their respective parents accord-
ing to the principle of representation described in ss. 80,
81 and 82, the children of each full or consanguine paternal
uncle or aunt dividing their parent’s share among them ac-
cording to the rule of the double share to the male, and the
children of each of the remaining uncles and aunts, that is,
of uterine paternal uncles and aunts and of maternal uncles
and aunts whether full consanguine, or uterine, dividing their
parent’s share equally among them.

If there are no children of uncles and aunts, the grand-
children of uncles and aunts take the portion of their respective
parents according to the same principle.

Baillie, Part II, 287.

Note.—In working out examples, first ascertain the hypothetical shares of uncles
and aunts.

(a) The surviving relations are—
a son and a daughter of a uterine paternal uncle, and

” a daughter of a full paternal aunt, as shown in the following diagram —

I |
Ut. pat. uncle (1/6) Full pat. aunt (6 /0)
|

son|( 1/12) dnugl!ter (1/12) " daughter (5 /6)
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~

The uterine uncle takes 1 /6. The aunt of the full blood takes the residue 5/6. The
uterine uncle’s share 1/6 is to be divided equally r})et;ween his son and daughter. The
aunt’s share 5 /6 goes to her daughter.

(b) Paternal uncle’s son .. .. 2/3 (the portion of the paternal side)
Maternal aunt’s son * .. .. 1/3 (the portion of the maternal side)

(e) The surviving relations are (u)—
a great-granddaughter of a full paternal uncle, D1,

a great-grandson and a great-granddaughter of another such uncle, S1 and
D2;

a great granddaughter of a full paternal aunt, D3

Full pult. uncle (2/5) Fulllpﬂt. uncle (2 /5) Full pal,t. aunt (1/5)
; d b
4 B 4
l I |
D1 (2'/5) Sl (4/1.‘5) D2 (2/1‘5) 'na

The two uncles take cach twice as much as the aunt, so that each uncle takes 2 /5
and the aunt takes 1 5. The first uncle’s share 25 goes to his descendants D1.

The second uncle’s share 2/5 18 to be divided between his two descendants S1 and
D2 according to the rule of the double share to the male, so that S1 takes 2/3 X2 /5==
4 /15, and D2 takes 1/3 - 2,5 2/15.

The aunt’'s share 1,5 passes to her descendant 3.
According to Hanafi law, the shares will be stated in 1ll. (b) to s. 65 above.

92. Other heirs of the third class.—If there are no de-
scendants of uncles or aunts, the estate will devolve upon
the other heirs of the third class in the order of succession
given in sec. 89, the distribution among higher uncles and
aunts being governed by the principles stated in sec. 90, and
that among their descendants being governed by the principles
stated in sec. 91.

Baille, Part II, 287, 351-332.
The ‘ Return’ and the  Increase.”

93. Doctrine of “‘Return.””—If there is a vesidue left
after satisfying the claims of Sharers, but there are no Resi-
duaries in the class to which the Sharers belong, the residue
reverts, subject to three exceptions noted in ss. 94, 95 and 96,
td the sharers in the proportion of their respective shares.

Baillie, Part II, 262.

Note.—In working out examples, follow the rules given in the notes appended to
ill. (f) and 1ll. (1) to sec. 53.

(w) Aga Sheralll v. Bai Kulsum (1908) 32 Bom. 540.




96 * MAHOMEDAN LAW, ’

-
(a) Mother .. .. . .. 1/8increased to 1/4,
Davghter. . 1/2=3/6 , 34
Br:tier . . . .. 0 (exfluded, as being an heir of the second
class).
Note.—By Hanafi law, the brother would have taken the residue 1/3,
(b) Mother .. . .. .. 1/6 increased to 1 /5
Father .. .. .. R W] " 1/5
Daughter . . . . 1/2=3/8 " 3.5 ,
Note.—By Hanafi law, the father would have taken the residue 1/6 as a residuary.
(¢) Ut sister .. .. .. 1/6increased to 1/4
Con. suster .. Lo 172-3 6 " 3.4

Note.—Baille, Part 11, 335-336.  If there was a full sister instead of a consanguine
sister, the uterine sister would have been excluded from participating in the Return-
See 5. 96 below,

94. Husband and wife and ‘“Return”. Neither the hus-
band nor wife is entitled to the Return if there is any other
heir. If the deceased left a husband, but no other heir, the
surplus will pass to the husband hy Return. [If the deceased
left a wife, but no other heir, the wife will take her share 1/4,
and the surplus will escheat to the Crown; in other words,
the surplus never reverts to a wile.

Bailhe, Part 11, p. 262, See s. 79 and the notes thereto,

(a) Wife .. .. . A I 5 40
Fathe)r .. .. .. . 1 Gmereased to 1 5 (7,8) 740
Mother .. .. . 16 “ 7140
Danghter.. .. 12 3¢ w33 (1.8 21,40

Note—By Hanafi law, the readne 1 24 would go to the father as a residuary.

(6) Husband .. . o1 d + 16
Father .. .. .. b Ganereased to 1 4 (3 4) 3 16
Daughter. . oo 12-346 . 34-(349) —-4,16

Note.—By Hanafi law, the residue 1 12 wou'd go to the tather as a residuary.

95, Mother when excluded from *“Return”, —If - the
deceased left a mother, a father, and one daughter, and also—

(a) two or more full or consanguine brothers, or

(h) one such brother and two such sisters, or

(¢) four such sisters,
the brothers and sisters, though themselves excluded from
inheritance as being heirs of the second class, prevent the
mother from participating in the Return, and the surplus
reverts to the father and the daughter in the proportion of

their respective shares. This is the only case in which the
mother is excluded from the Return.

o
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)
Baillie, Part [, 272, 317.318, 365, 386,

% Mother .. .. .. .. 1/ ~ 4/24
Father .. .. .. .. /6 ncreased to 1/4 <(5/6)= 5/24
Daughter e e 123060 3 /4 ¥ (5/6)— 15 /24
2 full brothers .. .. .. 0 (excluded).

-

e 96. Uterine brothers and sisters when excluded from the
**Return”.—If there are uterine brothers or sisters, and also
full sisters, the uterine brothers and sisters are not entitled
to participate in the Return, and the residue goes entirely
to the full sisters. This rule does not apply to consanguine
sisters. Consanguine sisters and uterine brothers and sisters
divide the Return in proportion to their shares.

Baillie, Part 11, 335-336.
(a) Ulterine brother .. . =1/6
Full sister . 1 '2 (ax sharer)+1 /3 (by Return) -5/6

(b) Uterins brother

< . .
Ulerine sister  1/3. each taking 1/6

Full sister .. 1 ‘2 (as sharer)4-1 /6 (by Return) =2/3
(c) Wife . I 4=3/12

Utcrene sister o 16=2/12

Full sister .. 1 /2 (as sharer)+ 1,12 (by Return) =7/12

Note —The wife 1n not entitled to the -~ Return ™ (<« 94). The uterine sister is
excluded from the = Return ~ by the tull sister, and the latter takes the whole ** Return.”

Consanquine sister There s a conthot of opmion as to whether 8 consanguine
sater 1s entitled to the whole * Return * m the absence of a tull sister  The author of
the Sharaya-ul-Islam s of opmion that <he s not  The author of the Kafi < of opmion
that she s See 93,11 (¢).

97. Docirine of Increase.—The Sunni  doctrine of
“ Increase " is not recognised in the Shiah law. According
to the Shiah law, if the sum total of the shares exceeds unity,
the fraction in excess of the unity is deducted invariably from

the share of —
(a) the daughter or daughters ; or

(b) full or consanguine sister or sisters.
Baillie, Part [1, 263, 396.

(a) Husband .. .. . 1/4=3/12 =3/12
Daughter .. .. .. 1/2=6,12 reduced to (6/12—1 [12)=5 /12
Father .. .. .. 1/6==2/12 =212
Mother .. .. .. 1/6=2/12 =2/12

13/12 1

Note.—Here the excess over unity is 1/12, and this is to be deducted from the

daughter’s share.
4 -
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(b) Husband .. 1/4=3/12 =3/12
2 daughters .. 2/3=8/12 reduced to (8/12—3/12) =5/12 (each 5 /24)#
Father .. 1/6=2/12 =2/12
Mother .. 1/6=2/12 =2/12
. 15/12 1
(¢) Husband .. 1/2=3/6 =3/6=1/2 o
2 full (or cons.)
sisters .. .. 2/3=4/6 reduced to (4/6—1/6) =3/6=1,2 (each 1/4)
7/6
(d) Husband .. .. 1/2

Uterine sister or brother 1/6
Full(or cons.) sister .. 1/2 reduced to (1/2—1/6)=1/3.

| ——

7 ((;

Reason of the rule.—The reason of the rule laid down in this section is stated to be
that since a full sister, when co-existing with uterines, gets the full benefit of the * Return *’
(s. 93). 1t is but fair that when the sum total of the shares exceeds unity, she should bear
the deficit. But what then of the consanguine sister ¥ According to the Sharaya-ul
Islam, a consanguine sister is not entitled to the whole ** Return ”” when she co-exists
with uterines. \Why then should ske bear the deficit ?

Mscellanecous.

98. Eldest son.—The eldest son, if of sound mind, is
exclusively entitled to the wearing apparel of the father,
and to his Koran, sword and ring, provided the deceased has
left property besides the said articles.

Baillhe, Part II, 279.

99. Childless widow.—A childless widow is not entitled
to a share in her husband’s lands, but only to a share in his
moveable property and in the value of buildings or other
structures forming part of his estate.

Baillie, Part 11, 295 ; Mwr Als v. Sajuda Begam (v) ; Umgrdaraz Al Khan v. Wilayat
Ali Khan (w) ; Muzaffar Ali v. Parbati ().

The expression ‘‘lands’’ in this section is not confined to agricultural land only ;
it includes also lands forming the site of buildings: Aga Mahamed .Jaffer v. Koolsom
Beebee (y). .

100. Ilegitimate child.—An illegitimate ‘child does not
inherit at, all, not even from his mother or her relations nor do
they inherit from him.

Baillie, Part II, 305 ; Sahkebzadee Begum v. Himmut Bahadoor (z).

1897) 21 Mad. 1897) 26 Cal. 9.
E‘) ((189 ) 19 All, 100 \ g)) ((1603’)) 12 W R 512, 5. c. on review (1870) 41
) (1908) 29 All, 640.
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. CHAPTER IX.

WiLLs.

. '[The leading authority on the subject of wills is the Hedaya (Guide), which was
translated from the original Arabic into Persian by four Moulvees or Mahomedan lawyers,
and from Persian into Enghsh by (‘harles Hamilton, by order of Warren Hastings, when
Governor-General of India. The Heduya was composed by Sheik Burhan-ud-Deen Ali
who flourished in the twelfth century  The author of the Heduya belonged to the Hanafi
School, and it is the doctrines of that school that he has principally recorded in that
work. T'he Fatawa Alamgiri, another work of great authority, was compiled in the seven-
teenth century by command of the emperor Aurungzebe Alumgeer. 1t is *“ a collection of
the most authoritative futuus or expositions of law on all points that had been decided
up to the time of ity preparation.” The law there expounded is again the law of the
Hanafi sect, ax the Mahomedan sovereigns of India all belonged to that sect. The first
part of Baillie’s Digest of Mahomedan Law 1s founded chiefly on that work. Both the
Hedaya and Fatamica Alamgere deal with almost all topies of Mahomedan law, except that
the Law of Inheritance 15 not dealt with in the Hedaya. The Hedaya 1s referred to in
this and subsequent chapters by the abbreviation Hed., and the references are given to
the pages of Mr. Grady's Edition of ** Hamilton's Hedaya.”” The leading work on Shiah
law 15 Sharaya-ul-Islam, for which see the prelimmary note to s. 74 above.]

101, Persons capable of making wills.,—Subject to the limi-
tations hereinafter set forth, every Mahomedan of sound mind
and not a minor may dispose of his property by will.

Hed., 673, Baillie, 627. The age of majority as regards matters other than marriage
dower, divorce and adoption, 1s now regulated by the Indian Majonty Act IX of 1875.
Sec. 3 of the Act declares that a person shall be deemed to have attained majority when
he shall have completed the age of eighteen years. In the case, however, of a minor.
of whose person or property a guardian has been appointed, or of whose property the
superintendence has been assumed by a Court of Wards, the Act provides that the age
of majority shall be deemed to have been attained on the mnor completing the age of

twenty-one years.

Minority under the Mahomedan law terminates on completion of the fifteenth year ;
therefore, before the passing of Act IX of 1875, a Mahomedan who had attained the age
of fifteen years was competent to make a vahd disposition of his property (Ameer Ali,
Vol. L, 10). But,this rule of Mahomedan law, so far as regards matters other than mar-
riage, doWer and divorce (adoption not being recognised by that law), must be taken
to be superseded by the provisions of the Majority Act, for the Act extends to the whole of
British India (s.1), and applies to every person domiciled in British India (s.3). Hence
:ninorityx n the caso of Mahomedans, for purposes of wills, gifts, wakfs, etc., terminates
not on the completion of the fifteenth year, but on completion of the eighteenth year (a),

Shtah law : suicide.—A will made by a person after he has taken poison, or done
any other act towards the commission of suicide, is not valid under the Shiah law: Baillie,

(@) Compare Bai Gulab v. Thakorelal (1912) 36 Bom. 622, 17 1. C. 86.
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Part 1I, 232, In Mazhar Husen v. Bodha Bibi (b), the deceased first made his will, And
then took poison, and it was held that the will was valid, though he had contemplated
suicide at the time of making the will.

102, Form of will immaterial,—A will (wasiat) may be
made either verbally or in writing.

‘ By the Mahomedan law no writing is required to make a will valid, and no pasii-
cular form, even of verbal declaration, is necessary as long as the intention of the testator
is sufficiently ascertained’* (¢). In a recent case before the Privy Council a letter
written by a testator shortly before his death and containing directions as to the
disposition of his property, was held to constitute a valid will (d). The mere fact that a
document is called tamlik-nama (assignment) will not prevent it from operating as a will,
if it possesses the substantial characteristics of a will (¢). But where a Mahomedan
executed a document which stated inter alia ““ 1 have no son, and T have adopted my
nephew to succeed to my property and title,” it was held by the Privy ('ouncil that the
document did not operate as a will, as there was a complete absence of intention to give
in words. Their Lordships said : ** He says he has no son, and he adopts somebody
who may succeed. His son may succeed. any other person may succeed, if 1t is n the
nature of a testamentary gift."”" The document, 1t was held, was not in the nature of a
testamentary gift ; nor did 1t operate as a gift anter 1008, for there was no dehvery of
possession to the nephew m the hfetime of the deccased. The effect ot the docu-
ment was merely to declare the nephew 1n general terms to have the nght to the entire
property belonging to the deceased after his death. and such a declaration has no effect
in Mahomedan law (f). The mere fact that the donor reserves the usufruct for himself
does not render the transaction a will (g)

A Mahomedan will, though in writing, does not require to be signed (k) ; nor, even
if signed, does it require attestation (1). The reason 1» that a Mahomedan will does
not require to be 1n wnting at all.

103. Bequests to heirs.—A bequest to an heir is not valid
unless the other heirs consent to the bequest after the death
of the testator (j). Amy single heir may consent so as to
"bind his own share (k).

Explanation.—In determining whether a person is or is
not an heir regard is to be had, not to the time of the execution
of the will, but to the time of the testator’s death.

Ilustrations.

[(a) A Mahomedan dies leaving him surviving a somn, a father, amd a paternal
grandfather. Here the grandfather is not an * heir.” and a bequest to him will be

valid without the assent of the son and the father. . o
(b) (1898) 21 All. 91. i (h) Addlla Bin v. A'lauddm (1906) 28 All. 716.
(©)  Mahomed n”"f Ve dbmed Buksh (1876) 25 1 () 1y re Aba Natar (1903) 7 Bom. L.R. 558 [Cutchi,

W
. Memon will), Saraba, v. Mahomed (1919)
(d) M%zhar Husen . Bodha lhln (1898) 21 All 43 Bom. 641, 49 L C. 637 [Cutchi Memon

(¢) Saiad Kasym v. Sharsta Babi (1876) T N W. P,
813; Ishn Singh v. Baldeo (1886) 11 I, ) SM Muhammad v Shek  Imamudin (1865)

A.135. 141-143, 10 Cal. 792, 800-802 B. H. C. 50 Ahmad\ Bai Bibi (1916)
() Jeswant Smwce v. Jett Singjee (1844) 3 M. 1. 41 Bom 377, 9 L C. 83, [Bhagdari pro-

A. 245, 2568 ; Macnaghten, p. 124, case .-4 Jneny]
@ Mohammad v.' Fakhr Jahan (1922) 40 1. A. k) S muu v. Falima (1923) 1 Rang. 60, 68,

195, 44 All. 301, 68 I.C. 254,(°22) A.P (. 281. 11 C. 758, ('22) A. P. (. 381 [P.C.]
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*(b) A4, by his will, bequeaths certain property to his father's father. Besides the
‘father’s father, the testator has a son and a father living at the time of the will. The
father dies in the lifetime of 4. The bequest to the grandfather cannot take effect, un-
'less the son assents to it, for the father being dead, the grandfather is an ‘‘ heir ™’ at the
time of A’s death.

(c) A4, by his will, bequeaths certain property to his brother. The only relatives
-oféhe testator living at the time of the will are & daughter and the brother. After the
date of the will, a son is born to A. The son, the daughter and the brother all survive
the testator. The bequest to the brother is valid, for though the brother was an expect-
ant heir at the date of the will, he 18 not an “hewr” at the death of the testator, for he is
excluded from inheritance by the son. If the daughter and the brother had been the
sole surviving relatives, the brother would have been entitled to succeed ps a “ residu-
ary ”' and the bequest to him could not then have taken effect, unless the daughter
assented to it :  Baulie, 625 ; Hed., 672.

(d) A4 bequeaths certain property to one of his sons as his executor upon trust to
expend such portion thereof as he may think proper * for the testator’s welfare hereafter
- by charity and pilgrimage,” and to retain the surplus for his sole and absolute use. The
other sons do not consent to the legacy. The bequest 15 void, for it 18 * in reality an
attempt to give, under colour of a rehigrous bequest,” a legacy to one of the heirs ; Khajoo-
roonisse v. Rowshan Jehan (1876) 2 Cal. 184, 3 1. A. 291. It the bequest had been ex-
clusively for rehigious purposes, and 1if those purposes had been sufficiently defined, it
would have heen valid to the extent of the bequcathable third.

(e) A Mahomedan leaves him surviving a son and a daughter. To the son he
bequeaths three-fourths of his property, and to the daughter one-fourth.  The daughter
niay not consent to the disposition, and she 15 entitled to claim a third of the property as
her share of the inhentance ; see Fatima Bibee v. Ariff Ismailjec (1881) 9 C.L.R. 66.)

Hed., 621; Baillie, 625, as to Explanation. Under the Mahomedan law a bequest
to an heir 1s not vahd without the consent of the other heirs (I). The policy of that law
13 to prevent a testator from mterfering by will with the course of devolution of property
according to law among his heirs, although he may give a specified portion, as much
as a third, to a stranger (m). The reason 15 that a bequest in favour of an heir would
be an injury to other heirs inasmuch as it would reduce their legitimate share, and * would ’
consequently induce a breach of the tics of kindred ” (Hed., 671). But this cannot
happen if the other heirs, *‘ having arrived at the age of majority,”’ consent to the bequest.
The consent necessary to give effect to the bequest must be given after the death of the
testator, for no heir is entitled to any interest in the property of the deceased in his life-
time. It does not matter that the heir consenting to a bequest to a co-heir is an insolvent
at the time when the consent is given (n).

Where a’bequest is made fo an heir subject to a condition which is void as being re-
pugnant to the Mahomedan law, e.g., that the legatee shall not alienate the property
bequeathed, and the other heirs consent to the bequest, the legatee will take the property
absolutely as he would have done if he were a stranger (0). Similarly where a bequest
is made to an heir subject to the condition that in the event of his death the property shall
go to X, and the other heirs assent to the legacy, the condition attached to the legacy
being void, he will take the property absolutely (p). See s. 138 below.

(l) B}!atun v. Bilawi Khanum (1803) 30 Cul. 683 591 C. 296,
issa v. Rowshan Jehan (1876) 2 (0) .Ibdul Karim v. dbdul Qayum (1908) 28 All.

(;al 184,196, 3 1. A 201, 307.
+(n) Aziz-un-Nissa v. Chene (1920) 42 All 593, » ;\amr Ah v, Sughra B (1920) 1 Bah. 302.
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' Bequests to heirs and strangers.—See notes to 5. 104 under the same head. *

Bequest of remainder.—A bequeaths the rents of a house to one of his sons for life,
and after his death to & charitable society for the benefit of the poor. The other sons
do not consent to the legacy. The bequest to the son being void for want of assent of
the other sons, the subsequent bequest also does not take effect (g).

+ Shiah law.—Unde: the Shiah law, the consent of the other heirs is not necessary, to
validate a bequest to an heir, provided the bequest does not exceed the legal third (Baillie,
Part II, 244). Where, however, the bequest to an heir exceeds one-third of the estate,
it is not valid to any extent unless the other heirs consent to the bequest (Baillie, II,
233). Thus if a Shiah Mahomedan dies leaving a widow and a daughter, and he
bequeaths to his widow by his will an interest for her life in the whole of his estate, and
the remainder to his daughter, but the consent of the daughter to the bequest to the
widow is not given, the bequest to the widow is void, though 1t 1s a bequest of merely a
life-estate. The reason is that had the deceased died intestate, the widow would have
taken }, and the daughter would have taken her share { 1mmediately and absolutely. The
property must therefore be divided as on intestacy hetween the widow who will take }
and the daughter who will take §{ (r). In an Allahabad case it was said that the
consent must be obtained after the testator’s death (s). but this statement of the law is not
correct. Under the Shiah law consent given in the hfetime of the testator is sufficient
to validate the bequest.

104, Limit of testamentary power.,—A Mahomedan can-
not by will dispose of more than a third of the surplus of
his estate after payment of funeral expenses and debts.
Bequests in excess of the legal third cannot take effect,
unless the heirs consent thereto after the death of the
testator (¢).

Baillie, 625. ** Wills are declared to be lawful 1n the Koran and the traditions ;
and all our doctors, moreover, have concurred 1 this opimon ™ (Hed., 671). But the
limit of one-third is not laid down in the Koran. This himit derives sanction from a
tradition delivered by Abee Vekass. It is said that the Prophet paid a visit to Abee
Vekass while the latter was ill and his hfe was despaired of. Abee Vekass had no heirs
except a daughter, and he asked the Prophet whether he could dispose of the whole
of his property by will to which the Prophet replied saying that he could not dispose
of the whole, nor even two-thirds, nor one-half, but only one-third (Hed., 671). But
though the limit of one-third is not prescribed by the Koran, there are indications in
the Koran that a Mahomedan may not so dispose of his property by will as to leave
his heirs destitute. See Sale’s Koran, pp. 60-61, 95-96, and Preliminary Discourse,
p- 98.

It will be seen from this and the preceding section that the powers of 8 Mahomedan
to dispose of his property by will are limited in two ways, first, as regards the persons te
whom beguests can be made, and, secondly, as regards the extent lo which he can
bequeath his property. The only case in which testamentary dispositions are binding
upon the heirs is where the bequest does not exceed the legal third and it is made to a per-
son whois not an heir. But a bequest in excess of the legal third may be validated by the

(g) Fatima Bibu v. Arhﬂlmai.l{u (1881)9C.L.B .| (8) Fahmida v. Jafri (1909) 30 All. 153,

66 with
" Aﬂi‘“MY.MW!G (1024) 46A1l. 28,024)A.A.20, (f) Cherachom v. Valia (1865) 2 M. H. C. 350.
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congent of the heirs ; similarly, a bequest to an heir may be rendered valid by the consent
of the other heirs. The reason is that the limits of testamentary power exist solely for'
the benefit of the heirs, and the heirs may, if they like, forego the benefit by giving their
consent. For the same reason, if the testator has no heirs, he may bequeath the whole
of his property to a stranger (see Baillie, 625).

“ As to the consent of heirs to a legacy exceeding the legal third, it is to be rementbered
that the consent once given cannot be rescinded (Hed., 671). The consent need not be
express : it may be signified by conduct showing a fixed and unequivocal intention. A4
bequeaths the whole of his property, which consists of three houses, to a stranger. The
will is attested by his two sons who are his only heirs. After A’s death the legatee enters
into possession and recovers the rents with the knowledge of the sons and without any
objection from them. These facts are sufficient to constitute consent on the part of the
sons, and the bequest will take effect as against the son~ and persons claiming through
them (u).

Bequests to heirs and strangers.-—If bequests are made to heirs and also to strangers,
the bequests to the heirs are invalid unless assented to by the other heirs, but the
bequests to stangers are valid to the extent of one-third of the property. A bequeaths
1/3 of his property to S, a stranger, and 2 /3 to H, one of his heirs. The other heirs do not
assent to the bequest to /. The result 1s that S will take 1/3 under the will, and the re-
maning 2/3 will be divided among all the heirs of 4 (v). Similarly if 4 bequeaths
the whole of hus property to his wife and a stranger, and the bequest to the wife is not
assented to by the other heirs of A4, the stranger will take 1/3 under the will (that being
the maximum disposable under the will), and the remaining 2 /3 will be divided among
1he heirs of 4 (w).

Bequests for pious purposes.—Such bequests, ike bequests to individuals, can only be
made to the extent of the bequeathable third.

Commssion to execulor.—A commission to an executor by way of remuneration is “‘ a
gratwitous bequest, and. . . certamly not in any sense a debt.”” 1t is therefore subject
to the rules contaned in this and the preceding section (z).

Culrhi Memons,—A (‘utchi Memon may dispose of the whole of his property by
will ; this is so by custom (y).

Shiah law.—Under the Shiah law, the consent necessary to validate a bequest exceed-
ing the legal third may be given in the lifetime of the testator : Baillie, Part II, 233.

105, Abatement of Iegacies.—If the bequests exceed the
legal third, and the heirs refuse their consent, the bequests

abate in equal proportions.
Hed., 766 ; Baillie, 636-637.

Shiah law.—The Shiah law does not recognize the principle of rateable distribution,
Under that law if a testator bequeaths 1 /3 of his estate to 4, 1 /4 to B, and 1 /6 to C, and
the heirs refuse to confirm the bequests, 4, the legatee first named, takes 1/3, and B

(%) Daulatram v. Abdul Kayum &‘902) 26 Bom.
also Shanfa Gulam (z) Aaa Mahomd Juﬂ for V. Koolmm Beebee (180
Mahomed (1892) 16 Mad. 43. Salayjes 19028
(v) Muhammad v. Aulia Bibi (1920) 42 All. 497, na.ng 60, 71 i.O. 753, ('2!) AP.C.301[P.C.
81 I. C. 947. (y) Advocale-General v. Jimbabai (1017) 41 Bom.
(w) (1020) 42 All, 497, at p. 502, 61 I. C. 947, 181, 81 I. C. 106.
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and C take nothing : Baillie, Part IT. 235. But if, instead of 1/3, 1/12 was given to A,
then A would take 1 /12, and B would take 1/4, but C, who is last in order.would not
be entitled to anything, as 1/1241 /4 exhausts the legal third.

106, Bequests to unborn persons.—A bequest to a person
not yet in existence at the testator’s death is void; but =
bequest may be made to a child in the womb, provided it is
born within six months from the date of the will.

The legatee. according to Mahomedan law, must be a person competent to receive
the legacy (Baillie, 624) : he must therefore be a person in existence at the death of the
testator (z). As to bequests to a child in the womb, see Hed., 674.

107. When a legacy lapses.—If the legatee does not
survive the testator, the legacy cannot take effect, but it will
lapse and form part of the estate of the testator.

Ameer Ali, 3rd ed., Vol. I, p. 507. Compare the Indian Succession Act, 39 of 1925,
8, 105, which however, does not apply to Mahomedans.

Shiah law.—Under the Shiah law, the legacy would, i such a casc. pass to the heirs
of the legatee, unless it is revoked by the testator ; but if the legatee should die without
leaving any heir. the legacy would pass to the heirs of the testator (Bailhe, Part 1T, 247).

108. Subject of Iegacy.—It is not necessary for the
validity of a bequest that the thing bequeathed should be in
existence at the time of making the will; it is sufficient if
it exists at the time of the testator's death.

Baillie, 624. The reason 1s that a will takes effect from the moment of the testator's
death, and not earlier. The subject of agiff, however, must be in existence at the time
of the gift : see .136.

108A. Alternative bequest.—A hequest i futuro or a con-
tingent bequest is void (ss. 136-137), but not an . alternative
bequest.

A Cutchi Memon, who has no son at the date of his will, bequeaths the residue of his
property in effect as follows : *“ Should I have a son, and if such son be alive at my death,
my executors shall hand over the residue of my property to him ; but if such son dies
in my lifetime leaving a son, and the latter is alive at my death, then my executors shall
band over the residue to him. But if there be no son or grandson alive at my death
my executors shall apply the residue to charity.” The testator dies without baving
ever had a gbn. The residue will go to.charity as directed by the will. The gift is not
conditioned in futuro, but it is an absolute gift in the alternative : Advocate-General
v. Jimbabai (1917) 41 Bom. 181, 284-286.

109. Revecation of bequests.—A bequest m'ayberevoke&

”

either expressly or by implication. : ‘

(2) Abdul Cadar v. Turner (1804) 9 Bom. 158.
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Hed., 674 ; Baillie, 628. Revocation is express, when the testator revokes the
‘bequest in express terms, either oral or written. It is implied, when he does an act from
which revqeation may be inferred.

It is doubtful whether, if a testator deny that he ever made a bequest, the denial
operates as a revocation; but the better opinion seems to be that 1t does not: Hed.,
675; Baillie, 630.

* 110. Implied revocation.—A bequest may be revoked by an
act which occasions an addition to the subject of the bequest,
or an extinction of the proprietary right of the testator.

Lllustrations.

[(a) A bequest of a prece of land 1s revoked, 1f the testator subsequently builds
a house upon 1t.

(b) A beguest of 4 prece of copper 1s revoked, 1f the testator subsequently converts
1t into a vessel.

(¢) A hequest of a honse 1 revoked, 1f the testator sells it, or makes a gift of it
to another.]

Hed., 674, 675; Bulhe, 6252529 Thellustrations are tuken from the Hedaya.

111. Revocation by subsequent will.—A bequest to one
person is revoked hy a bequest in a subsequent will of the same
property to another. But a subsequent bequest, though it
he of the same property. to another person in the same will,
does not operate as a revocation of the previous bequest, and
the property will be divided between the two legatees in equal
shares.

Hed , 675 ;. Dailhie, 630,

111A. Probate of Mahomedan will.—(/) A Mahomedan will
may, after due proot, he admitted in evidence, though no
probate has been obtained («).

(2) Except as regards debts due to the estate (s. 38),
the executor of a Mahomedan will may establish his right,
to any part of the estate of the testator without taking outs
probate of the will (b).

Not s0 in cases governed by the Indian Succession Act, 18635, of which see s, 187 [now
the Successiolt Act of 1925, s. 213]. and those governed by the Hindu Wills Act. 1870, of
which sees. 2, [now the Succession Act of 1925,5 57].  Neithera Cutchee Memon (¢) nor
a Khoja (d) is governed by the Hindu Wills Act.

{a) Sha &k Moosa v Shauib dxse (1884) 8 Do, (b) » Bow. 241, 235, supra , 47 Bom. 231, 70 I.C
211, 255 ; Sakinae Bibee v. Mahomed Ishak 283, ("22) A, 1. 392, supra. But sce 37 Cal.
1910) 37 Cal. 839, 8 1. €. 655. Abdul 839, 844, 8 I1.C. 655, snupra.
* Karvm v. Karmal, (1920) 22 Bom. L. R (¢) Haye Ismail, in the matter of the will of (1860)
708, 58 I. C. 270; Mahomed Yusuf v. 6 Bom. 452,
Hargovandaz (1923) 47 Bom 231, 70 I1.C. (d) (1920) 22 Bom. L. R. 708, 58 1.C. 270, supra.
268, ("22) A. . 392.
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Asto vesting of estate i n an executor, see 5. 30 and notes thereto.

" 112, Executor need not be a Moslem,—It is not necessary
that the executor of the will of a.Mahomedan should be a
Mahomedan.

Aﬂahomodm may appoint a Christian, a Hindu, or any non-Moslem as his exeoutor :
Moohummud Ameenooden v. Moohummud Kubeerooden (e) ; Henry Imtach v. Zuhoot-
oonniza (f).

*

113, Powers of executors.—The powers and duties of
executors of a Mahomedan will are determined by the pro-
visions of the Probate and Administration Act, 1881, in cases to
which that Act applies, now the Indian Succession Act 39 of
1925.

See s. 30 and the notes thereto.

Per Sargent, C.J., in Shaik Moosa v. Shaik Essa (g). The Probate and Admumistra-
tion Act, 1881, applies amongst others to Mahomedans. Before the passing of that Act,
the powers and duties of Mahomedan executors were determined by the Mahomedan
law ; since the passing of that Act, however, they are detcrmined by the provisions of that
enactment. The provisions of the Probate and Admimstration Act are now extended
almost to the whole of British India, and 1t is not, therefore, necessary to set out the
rules of Mahomedan law on the subject in greater detail than what has already been
done (see notes to s. 30). The Probate and Administration Act has been repealed and re-
enacted by thé Indian Succession Act of 1925. It may here be noted that when there are
several executors the powers of all may, in the absence of any direction to the contrary
in the will, be exercised by any one of them who has proved the will [Probate
and Admimstration Act, 8. 92, Succession Act of 1925, 8. 311].  But 1f probate has not
been obtained by any one of them, none of them is entatled to represent the estate alone
or to exercise any of the powers of an executor alone (h).

(¢) (1845) 4 8. D. A. [Beng.) 55. | () (1ks4) 8 diom. 241, 236,
(/) (1828) ¢ S. D A.[Deng.] 303. (h) (1854) 8 Bom, 241, 255-256, supra.
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CHAPTER X,

DEATH-BED GIFTS AND ACKNOWLEDGMENTS.

114, Gift made during death-illness.—Gifts made by a
Mahomedan during marz-ul-maut or death-illness cannot take
effect beyond a third of the surplus of his estate after payment
of funeral expenses and debts, unless the heirs give their con-
sent, after the death of the donor, to the excess taking effect;
nor can such gifts take effect if made in favour of an heir,
aunless the other heirs consent thereto after the donor’s
death (1).

Explanation.—-A marz-ul-maut is a malady which induces
an apprehension of death in the person suffering from it and
‘which eventually results in his death.

Hed., 084, 685 ; Balhie, 531-352.

Marz-ul-maut (j).—It 15 an essential condition of marz-ul-maut, that is, death-illness,
that the person suffering from the marz (malady) must be under an apprchension of maut
(death). ** The most vahd definition of death-illness is that 1t is one which 1t is highly
probable will 1ssue fatally ” (Baillie, 552). Where the malady is of long continuance,
as, for 1nstance, consumption or albuminurna, and there is no immodiate apprchension
of death, the malady cannot be said to be marz-ul-maut but 1t may become marz-ul-
maut if 1t subsequently reaches such a stage as to render death highly probable, and
death does in fact ensue (k). According to the Hedaya, a malady 1s said to be of *‘long
continuance,” if it has lasted a year, so that a disease that has lasted for a period of one
yoar does not constitute a death-llness : for *‘ the patient has become familiarized to
his disease, which is not then accounted as sickness ’ (Hed. 685). But * this hmit of
one year does not constitute a hard-and-fast rule, and it may mean a period of about one
vear "' (I). Inshort,a gift must be deemed to be made during marz-ul-maut, if as
observed by the I'ivy Council, it was made * under pressure of the sense of the imminence
of death” (m).

In Saraba: v. Rabiaba: (n), it was laid down that m order to establish marz-ul-maut
‘there must be present at least three conditions :—

(1) proximate danger of death, so that there is a preponderance of apprehension of

deaths,

«i) Wazir Jan v. Sawymnd  Alttaf Al (1887) 9 All 537 {[paralysis—not a case of marz-ul-
367 ; Fazl Ahmed v Ialum Bub (1018) 40 maut}; Rashd Karmalle v. Sherbanco

All. 288, 244, 51 1. C. 638. (“;317'} 31 Bmln- 26:] l;apid cons:rlxlnx’:zlon

., s . s — marz-ul-mautj ; anrjira v. onam-
(j) Fatima Bibee v. Ahmad Baksh (1903) 31 Col mad (1922) 49 Cal. 477, 489-404, 67 1. C.
319, affmd. by P. C. 35 Cal. 271, 3571, A. 67 77, ('32) A.C. 429 [not a case of marz-ul-
[albuminuria” for upwards of a year—not maut], Fazl Ahmed v. Rahim Bibi (1918)
wmarz-ul-maut] ; Ibrahim Goolam Arff v 10 AllL 238, 51 1. C. 638 [rapid consump-
is‘“gg" (lgos)t,?ﬁ C"fl- l‘b?icgs'og; 1. Ai 1?7' g"‘. tion—held ' marz-ul-maut]; P Fazlur e
sudden bursting of a vessel in i . ’ 26 3
stomach—not a cas¢c of marz-ul-maut], f{o(’;‘f'mm'{d (1017) 3 Pat. L. W. 232, 43

Labbi Bibi v. Bibbun Bibi (1874) 4 N -W.
P.H.C., 159; Hassarat Bibi v. Goolam (k) 40 All 238, 243-244, 51 1.C. 638, supra.
Jaffar (1808) 3 C. W. N. 57 [long standing  (§) 31 Cal. 319, at p. 326, supra.
g&l:m—no:amz-lgl-muq ;B Muhammad (m) 35 Cal. 1, 22, 34 1. A. 167, 177.

n v. Mariam Begam (1881) () (1906) 30 Bom. 587, 551; "(1907) 81 Bom
3 All. 731 [lingering illness—no marz-ul- 2 . ! 1 3
smaut) ; Sarabai v. Rabwbai (1906) 30 Bom. 7",1?'('? )':', %93) 10 Cal. 477, 480, 671. C.
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(2) there must be some degree of subjective apprehension of death in the mind of
the sick person ;
¢+ (3) there must be some external indicia, chief among which would be inability to
attend to ordinary avocations.

Shia® Law.—The same 15 the rule of Shiah law (v). ’ »

Sale.—The provisions of this section do not apply to a transfer for consideration, e.g.,.
asale (p). A transfer of property made by a husband to his wife in lieu of dower is in effect
a sale, though the transaction may be described as a gift (). On the other hand, a transac-
tion, though in rea.htv a gift, may be described as a sale to evade the provisions of the law
containedin thisand the next following section ; to such a case the provisions of the present
section will apply (7).

115. When Valld.——A gift made during marz-ul-maut is.
subject to all the conditions necessary for the validity of a gift
including delivery of possession by the donor to the donee.

Baillie, 551.  As to the conditions necessary for the vahdity of @fts, see the chapter
on Gifts below. See also the cases cited i the preceding section. A death-bed gft
18 essentially a gift, though the hmits of the donor » power to dispose of his property by
such a gift are the same as the limits of his testamentary power. [t s therefore subject
to all the conditions of a gift. including delivery of possession by the donor to the donee
before the death of the donor.

116, Death-bed acknowledgment of debt.-—An acknow-
ledgment of a debt may be made as well during death-illness as

‘““in health.”

When the only proof of a debtis anacknowledgment made
during death-illness, the payment of the debt is to be post-
poned until after the liquidation of debts acknowledged by the
deceased while he was ‘“in health ™ and debts proved by
other evidence. But an acknowledgment of a debt made
during death-illness in favour of an heir does not constitute
any proof of the debt, and no effect is to he given to it at all.

Hed., 436. 437, 438, 684, 685 ; Baillhe, G93-694. Thix sectton 1s to be read with
that part of sec. 29 which refers to priority of debts,

(0) Khur:h’d v. Faiyaz (1914) 36 All. 289, 237, 1 ¢ (¢) Esahag v. Abedunncssa (1914) 42 Cal 361,
253. 28 1 C. 692

(p) Fazl Almad v. Ralwm Blln (191K) 40 Al 23R, (r) 40 ATl 238, 244-245, 51 1. C. 638 supra.
244-245, 61 1. .

.
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CHAPTER XI. ‘
GIFTS.

117. Hiba or gift.— A Aiba or gift is “ a transter of pro-
perty, made immediately, and without any exchange.”

Hedaya, 482  Sce Transfer of Property Act, 1882, « 122 and also s. 120

118. Person capable of making gifts,—Every Mahomedan of
sound mind and not a minor may dispose of his property by gift.

+
Hedayva, p 524 As to mmotity, sce notes to s 101,

119. Gift with intent to defeat creditors.——A gift made with
intent to defeat or defraud the creditors of the donor is void-
able at the option of the creditors. But such intention is
not to be inferred from the mere fact that the donor owed

some debts at the tinie of the gitt (s).

According to the Transter of Property Aet 1882, s 33, 1f the effect of a guft s to
defeat areditors, the gitt may be presum«d to have 1 een made with intent to defeat the
creditor« Tt < not <lear whether such mtant may he piesumeed at all under the Maho
medan law  but 1t 18 certan that o cannot be inferred S, 53 of the Transfer of Pro-
perty Act does not ovcrnde any rule of Mahomedan law to the contrary [see s 2, (]

(d), of that Act!

120. Gift to unborn persons.—A gift to a person not yet in
existence is void (/).

121, Extent of donor’s power.—A gift, as distinguished
from a will, may be made of the whole of the donor’s pro-

perty, arid it may be made even to an heir.

* The policy of the Mahomedan law appears to be to prevent a testator mterfermg
by wnll with the course ot the devolution of property according to law among his heurs,
although he may give a speufied portion, a3 much as a third, to a stranger But 1t
also appears that a holder of property may, to a certain extent, defeat the policy of the
Inw by groing in hus lafetime the whole or any part of ks property to one of his sons
provided he cqmphes with certamn forms™ (u)

It need hardly be stated that a Vlahomedan may dispose of the whole of lm= pro
perty by qiff in favour ot a stranger, to the entine excnsion of his hevs.

(#) Azvm-un-missa v Dale (1871) 0 Mad H ( Bengal (1909) 36 Cal 441, 2 I1C 201
465, 468-400 , Abdool Hye v Meer Mahomed  (u) Khajooroonwssa v Rowshan JTehan (1876) 2 Cal
(1886) 11 1. A 10, 10 Cal 616, Macnaghtcn 184 197, 3 T A, 201, 307, Chaudhn
217 (case 10), p 510 (case 44), Amucr Mehdr Hasan v. Muhammad Hasan (1905)
Ru, Vol. I, pp 16-19 28 All 430,449, 33 I A 68, 75, Sedi
(t) Abdul Cadur v Turner (1884) 9 Bom 1058 Husawn v. Hashwm Al (1916) 431 A 212,
Mahomed Shah \ Officual J'rustee of 221, 38 All 627, 645-646, 36 I C 104
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122, Gift of actionable claims and incorporeal property.—
Actionable claims and incorporeal property may form the
subject of gift equally with corporeal property (v).

A gift may be made of debts, negotiable instruments, or of Government promissory
notes (w); of malikana (z) or of zemindari (y) rights ; also of property let on lease (z),
and property under attachment (a). Similarly, a gift may be made of a right to receive
a specified share in the offerings that may be made by pilgrims at a shrine (b).

‘ Hiba in its literal sense signifies the donation of a thing from which the donee
may derive a benefit : ° Hed., 482. * Gaft, as it 1s defined in law, is the conferring of a
right of property in something specific, without an exchange.” Baullie, 515.

The cases cited in para. 1 above would not have arisen at all, had it not been
for the wrong notion which prevailed at one time that khas or physical possession was
necessary in all cases to constitute a valid gift. Conformably to that notion, it was
contended in those cases that corporeal property alone could form the subject of gifts,
that being the only kind of property that is capable of khas or physical possession.
But that notion has long since been rejected as erroneous, and 1t has been held that when
the subject of gift 1s not capable of physical possession as i the case of choses in action
and incorporeal rights, the gift may be completed by any act on the part of the donor
showing a clear intention to divest himself of the ownership in the property. Note
that debts, negotiable instruments and Government promissory notes are all choses
action, or, to use the language of the Transfer of Property Act, actionable claims. See
s. 126 below.

123. Gift of equity of redemption.--A gift may be made
by a mortgagor of his equity of redemption. But it hag been
held by the High Court of Bombay that a gift of an equity
of redemption is not valid, if the mortgag: s in possession
of the property at the date of the gift (¢). According to the
Calcutta High Court, a gift of an equity of redemption is
valid even 1f the mortgagee was in possession at the date
of the gift (d).

The Bombay High Court does not hold that an equity of redemption could not form
the subject of a gift in any case. What it does hold is that a gifé of an equity of redemp-
tion is not valid if the property at the time of gift 1 1n the possession of the mortgagee.
The ground of the Bombay decisions 15 that delivery of possession by the donor to the
donee is a condition essential to the vahdity of a gift, and the mortgagor cannot
deliver possession to the donee if the mortgagee is in possession. It 15 quite true that
delivery of possession by the donor 1s a condition necessary for the validity of a gift,
but it is equally well estabhished that when the subject of a gift 18 not vin its nature
capable of actual possession, the gift may be perfected by appropriate acts on the part
of the donor which may have the effect ot transferring the ownership (s. 126). When the
mortgagee is mol 1 possession of the mortgaged property, a gift of the equity of

» the cayes cited in the Hlustration 21 Al 165, 167.
((:2) sﬂwﬁ- Pdbanl Gaffor v. Mulek (1884) 10  (b) Ahr:gd-l{r:-lbt(n v Tlakhe Bakeh (1912) B4 All,
Cal 1112, 1125 5,14 1.( 587,
s(z) Ib. ;. 1125 ? (¢) Ismal v. Ramyp (1899) 23 Bom. 682 ; Mokinu-
) Ib., p 1126, din v. Manchersha (1882) 6 Bom. 650.
(2) Ib. p. 1125, (d) Tara Prosanna  v. Shandi Bibi ' (1922)

(a) Amwan. Begum v. Nwam-ud-Din Shah (1888) 49 Cal. 68, ("22) A.C. 422, 75 1.0. 319.
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redemption is not valid unless the mortgagor delivers possession of the property to the
donee ; for the mortgagee not being in possession, the mortgagor can deliver posses-
sion of the mortgaged property to the donee. But when the mortgagee is in possession,
the mortgagor cannot deliver possession to the donee, and the gift, it is submitted,
may in that event be completed by some other appropriate method. If this be
80, the Bombay decisions cannot be correct. The correctness of those decisions was
que.stioned by the High Court of Allahabad (e), and they have been recently dissented
from by the Calcutta High Court.

The following is a peculiar case : A owns six immoveable properties. He mortgages
three with possession to M. He then makes a gift of all the six properties to D and puts
him in possession of the three properties not mortgaged to M. Is the gift to 1) of the
equity of redemption of the three properties in the possession of M valid ? The High
Court of Bombay has held that 1t 15, the reason given being that the deed of gift should
be looked at as a whole (f).

124. Gift of property held adversely to domor.—A gift of
property in the possession of a person who claims it adversely
to the donor is not valid, unless the donor obtains and delivers
possession thereof to the donee [ill. (a)], or does all that he
can to complete the gift so as to put it within the power of the
donee o obtain possession [ill. (b)].

[(a) A exccutes a deed of yift in favour of B, conferring upon]him the proprie-
tary right to certain lands then in the possession of Z, and claimed by Z adversely to 4.
A dies without acquiring possession of the lands. After A’s death, B sues Z to
recover possession from him.  The suit must tail, for the gitt was not completed by
dehvery of possession to B, Meeraly . Tayudin (1888) 13 Bom. 156 ; Rahim Buksh
v. Muhammad Hassan (1888) 11 All. 1; Macnaghten, p. 201, case 6; Kakir Ninar v.
Kandasawmy (1912) 35 Mad. 120, 128.131, 14 1. (. 993. ’

(b) 4 executes a deed of gift of immoveable property in favour of B. At the date
of the g@ift the property 18 in possession of €' who elaims to hold 1t adversely to 4. B
sues ('to recover possession of the property from him, joining 4 1n the smit as a party
defendant. A by his written statement admits B's clavm. C contends that the gift is
void, inasmuch as 4 was out of possession at the date of the gift, and no possession was
ever given to B. The gift is valid though no possession was delivered by the donor to
the donee. Their Lordships of the Privy Council said : ‘‘ But it must be observed that
in this case the dispute as to the validity of the gift is not between the donee and the
donor. The person who disputes it claims adversely to both. The donor has done all
that she can to complete the yift and 18 a party to the suit, and admits the gift to be complete.”
Kalidas v. Kanhaya Lal (1884) 11 Cal. 121, 11 I. A. 218, a case under the Hindu law,
followed in Mahomed Buksh v. Hoosein Bib: (1888) 15 Cal. 684, 701-702, 15 1. A. 81,
case under the Mahomedan law.]

125, Writing not necessary.—Writing is not necessary to
the validity of a gift either of moveable or of immoveable

property (g).

(¢) Rahim Baksh v. Muhammad Husan (1888) 64 1.C. 21.
11 All. 1, 10; Anwari Begum v. Nuzam-ud- | (9) In Kumar-un-nissa Bibi v. Hussaini Bibi
din (1898) 21 All. 165, 170, 171. (1880) 3 All. 267, the Privy Council up-
(/) Chandsahed v. Gangabai (1921) 45 Bom. 1206, held a verbal gift. See also Baillie, 509
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8s. 122.129 (Chapter VII) of the Transfer of Property Act, 1882, de'al with gifta.
By 5. 123 of the Aot it is provided that a gift of immoveable property must be effectad
by a registered instrument signed by the donor and attested by at least two witnesses,
and that a gift of moveable property may be effected erther by a registered instrument
signed as aforesaid or by delivery. But the provisions of s. 123 do not apply to Maho-
medan gifts (see s. 129 of the Act). A gft under the Mahomedan law 18 to be effected
in the manner prescribed by the Mahomedan law (s. 126). 1f the formahties prescribed
by that law (s. 126) arc complied with, the gitt 1s valid even though it 1» not effeSted
by a registered instrument, and though. wheze effected byan instiument. the mstrument
is not attested (h) But 1f the formalities are not comphed with, the gitt 19 not valid
even though 1t may have been effected 1n the manner prescnibed by s, 123 of the
Transfer of Property Act  See notes to s 120.

126. Necessary formalities. —It is essential to the validity
of a gift that there should be- -

(1) a declaration of gift by the donor :

(2) an acceptance of the gift by the donee, either im-
pliedly or expressly : and

(3) that the gift should he accompanied by a delivery
of possession such as the subject of the gift is sus-
ceptible of (1). or, as stated in a recent case by
the Privy Council, - the taking of possession of the
subject-matter of the gift bv the donee, either
actually or constructively ” (5).

Registration does not cure the want ot delivery ot
Ppossession. .

[4 executes a deed of @ift of a dwelling house belonging to him m tavour of £ The
deed 15 duly registered, but no sort of possesion 1~ dahivercd to B The @ift s incom
plete, and therefore voud . Wogulsha v. Mahwmed Saheb (1887) 11 Bom 317.  Lsmal
v. Ranye (1889) 23 Bom 082, | ahazullah v Boyapate (1907) 30 Mad 5193

1t has been stated above (s 125) that wrting 15 not necessary to the vahdity ot a
gift. But 1f there be an imstrument of gitt, the insttument, m order that 1t may be
admissible 1n evidence, must, 1f it relates to ummoicable property, be 1egistered, not
under the provisions of the Tran<fer of Property Act, for those provisions do not apply
to Mahumedan gifts [sce s, 125 above ], but under the Registration Act, 1908 : see Regin-
tration Act, 8. 17 (a) and s 49.

Constructive posscssion — Where a donor makes a gift of the corpps ot a  property,
but reserves the usufruct to himself and continues 1n physical possession of the property,
the payment by the donce of Government 1evenue after the date of the gift in respect
of the property amounts to constructive possession of the property on the part of the donee,
and the @ftis completed by such possession (k). ’

(k) Karam Ilahe ~ Sharf-ud-Din (1916) 48 All 7y, lara Prasana v Shandr B (1922)
36 IC 14 A 49 Cal 68,75 1 C 319,(°22) A.C. 422.

(1) Sadwk Husaan v Haxlnm AL (1916) 43 . 4 LAt
212, 221222, 48 All 627, 645-646, 46 [( | ©) Mobammady Fakhr Jahan (1922) 49 I A
104, Khajovroomssa foushan Jehan (.2.,') ; 1‘, C. 281 ' * ‘ *i
(1876) 2 Cal 184 197, 3 1 A 201, 307, = e .
Chaudhrn Mehdr Hasan v Muhammad | (k) (1922) 49 I A 195, 210, 44 Al 301, 316, 08
Hasan (1906) 28 Al 439, 449,33 1. A 68, 1. C, 2564, ('22) A P (* 281, supra
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»

Hed., 482 ; Baillie, 520-522, ‘‘ A gift cannot be implied. Tt must be express and
unequivocal, and the intention of the donor must be demonstrated by his entire relin-
quishment of the thing given, and the gift is null and void where he continues to exer-
cise any act of ownership over it ”’ : Macnaghten, p. 51, s. 8.

Burden of proof.—** By the Muhammadan law a holder of property may in his life-
time give away the whole or part of his property if he complies with certain forms ; but
pit is incumbent upon those who seek to set up such a transaction to show very clearly
that those forms have been complied with. It may be by deed of gift simply [that 1s
hibal, or by deed of gift coupled with consideration, that is, &tba-bil-iwaz |as to which
seec . 141].  If the former, unless accompanied by delivery of the thing given, so far
as 1t 18 capable of delivery, 1t is invalid.  1f the latter (in which  case delivery of posses-
s10n 18 not necessary). actual payment of the consideration must be proved. and the
bona fide mtention of the donor to divest himself an prasents of the property, and
to confer it upon the donee, must also be proved 7 (). As to the reason why clear proof
of comphance with the formalities 1s necessary, see the notes to s. 121.

A declaration by the donor in the deed of gifu that possession has been given binds
the heirs of the donor (m).

Subsequent delirery - Where possession 1s not delivered at the time ot gft, that is
at the time of declaration and acceptance, 1t may be delivered subsequently, but the
it doex not become complete until then (n).

Ss 127 and 128 deal respectively with the mode of delivery of possession 1n the
case of (1) namoveable property . and of (2) mcorporeal property and actionable claims.

126A. Gift through the medium of a trust.—A gift may be
made through the medium of a trust. The same formalities
are necessary for the validity of such a gift as those for a gift to
the donee direct (s. 126), with this difference that the gift
should be accepted by the trustees, and possession also should
be delivered to the trustees (o).

1A, a Shiah Mahomedun, executes a deed purporting to transter certain immoveable
properties to B, (" and 1) as trustees for the benefit of lns wife and ehildren.  The deed
i~ executed by .1 and 1t 1s registered. 1t 1s not executed by B. (" and D o1 any of them.
None of the properties 1s transferred to the nanes of the trustees, and A continues to
be in receipt and enjoyment of the rents as before.  Here there 1s no acceptance of the
trust by the trustees, nor is there any delivery of possession to the trustees. The gift is
thorefore voud : Sudik Husaon v. Hashem Al (1916) 43 1. A, 212, 218-224, 38 All. 627,
142-648, 36 I. C 104].

The introduction of trustees 18 merely the employment of machinery whereby the
aift 18 carried 1nto effect (p).  Acceptance of a trust by trustees 1s indicated by their
executing the deed of trust. In the case put above, the deed was not executed by the
trustees, and’hence there was no acceptance.

() Chaudhrv AMeldi Hasan . Muhammad Muaula Baksh (1924) 46 All. 260, 262-263,
Havan (1906) 28 All 439, 448-449, 33 | 78 1, C 222, ('24) ALA 307,
A. 88,75 . Khajooroonwssa v Rowshan Jehan | (o) Sadik  Husan v Hahshem  Ab - (1916) 48
(1876) 4 1 AL 201, 307, 2 Cal, 18% 197, 1 A 212, 218224, 38 All 627, 642-0648,
Sadik Husgan v. Hmfmn .41: (1916) 43 1.A 36 1.0 104 ; Mousabhar v )m-oebhhm
212, 221, 38 All, 027, 645-646, 36 1C. (1904) 20 Bom. 207, 274-276 |a Khoja
104, Ghwdam Jafer . Mashidin (1831) case], Jamabai v. Setna (1910) 34 Bom
5 Bom. 238, 242 604, 6 1.C, 613 . Casamnally v. Currnimbhas
(m) Muhammad Mumtaz \  Zubadae Jan (1889) (1911) 36 Bom. 214, 259-260, 12 L.C 225
11 AL 460,161 A 205. [a Khoja casej; Kam Charan v. Fatuma
(n) Mlu'mmhu‘n p. 50. & 4: Haillie, Part IL Hw/um (1915) 42 Cal 933, 938, 30 I.C.
207, 43 T A 212, 222-223, 38 All 627 686 (n case of wakf)
646- 647 36 1.0. 104, supra, Maulant v, | (p) 42 (nl 933, 938, 30 1.C. 636, supra.
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127. Delivery of possession of immoveable property.—(Z
Where donor tn possess%.—A gift of immoveablg goptzn—;(of)
which the donor is in actual possession is not complete, unless
the donor physically departs from the premises with all his
goods and chattels, and the donee formally enters into
Ppossession (q). .

(2) nge property let out to tenants.—A gift of immove-
able property which is in the occupation of tenants may be
completed by a request by the donor to the tenants to attorn
to the donee (7).

(3) Where donor and donee both reside in the property.—
No physical departure or formal entry is necessary in the case
of a gift of immoveable property in which the donor and the
donee are both residing at the time of the gift. In such a case
the gift may be completed by some overt act by the donor indi-
cating a clear intention on his part to transfer possession and
to divest himself of all control over the subject of the gift (s).
This rule has been applied mainly to cases in which the donor
stands in loco parentis to the donee (f).

(4) Gifts as between husband and wife—The rule laid
down in sub-sec. (3) applies to gifts of immoveable property
by a wife to the husband (#), and by a husband to the wife,
whether the property be one which is used by them for their
joint residence (v), or is let out to tenants (w). The fact that
the husband continues to live in the house or to receive the
rents thereof after the making of the gift to the wife will not
invalidate the gift, provided that the rents are collected by
him as her manager (x).

[IUustration of sub-section (3).—A Mahomedan lady, who had brought up her nephew
as her son, executed a deed of gift in favour of the nephew of a house in which they were
both residing at the time of the gaft. The donor did not physically depart from the house
either at the time of the gift or at any subsequent period, but continued to live in the
house with her nephew. The property was transferred to the name of the nephew, and the
rents were recovered in his name. Held that the gift was complete, though there was no
formal delivery of possession : Humera Bibi v. Najm-unmssa (1905) 28 All. 147.]

Gift from husband to wife.—In Amina Bibi v. Khatija Bibi (y), the gift was from a
husband to the wife, and the gift consisted of a house in which the husband and wife

lived together, and of a chawl (adjoining the house) which was let out to tenants. Sir
M. Sausse, C.J., said: ‘In my opinion, the relation of husband and wife and his.

ten, p. 231, Prec. XXII. to daughter-in-law and her children);

m Shaik Ibhram v. Shaik Suleman (1884) 9 Bom, Kandath v. Musaliam (1907) 30 Mad. 305
146, 150; Bibi Khaver v. Riwbi Rukhia [mother to daanghter]. But see Bava
(1905) 20 Bom. 468, 477 ; Khajooroonissa Sahib v. Mahomag (18906) 19 Mad. 343.

77;
v. Rowshan Jehan (1876) 2 ﬂll? 184, 197 (u) Macnaghten, p. 61, 8. 9,
(v) Amina Bibi v. Khatija Bibi (1864) 1 Bom)

3 1. A. 201, 308.
(s Shaik Tohram v. Shaik Suleman (1884) 9 H. C. 17 ; Azim-un-nissa v. Dale (1868
Bom. 146 ; Abdul Majyidkhan v. Husseinbee 6 Mad. H. C. 455.

(1920) 22 Bom. L. R. 220, 65 1.C. 052. (w) Emnabai v. Hajirabai (1888) 13 Bom. 852,
umera Bibi v. Najam-un-nizsa (1905) 28 (z) 1 Bom. H. C. 157, 162, supra; 183 Bom. 352,

All. 147 [aunt to nephew]; Bibi Khaver 354-365, supra.

v. Bibi Rukhia (1905) 20 Bom. 468 [gift (y) 1 Bom. H, C. 157, 162, supra.
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legal right to reside with her and to manage her property rebut the inference which in
the case of parties standing in a different relation would arise from a continued residence
in the house after the making of the hiba (gift), and in the husband
receiving the rents of the chawl annexed to the house.”

128. Delivery in case of incorporeal property and actionable
¢Jaims.—When the subject of the gift is incorporeal property
or an actionable claim, the gift may be completed by any act
on the part of the donor showing a clear intention on his part

to divest himself ©n praesenti of the property, and to confer it
upon the donee.

[(a) A gft of Government promwsory notes may be completed by endorsement
and delivery to the donee: Nawab Umjad Alleykhan v. Muhumdee Begam (1867) 11
M.LA. 517, 544.

(b) A gift of zaminduri rights, held under Government, may he completed by muta-
tion of names 1n the books of the Collector : Sajjad Ahamd Khan v. Kadri Begam (1895),
18 All. 1.

(¢) A hands over to his wife a receipt passed to hum by a bank in respect of money
deposited by him with the bank. and says * after taking a bath I will go to the bank
and transfer the papers to your name ”  The recerpt contains in the margin the words
** not transferable.” A dies hefore the transfes 1s effected. The gift 15 not complete :
Aga Mahkomed Jaffer v. Koolsom Beebee (1897) 25 (al. 9, 17. The receipt being # not
transferable,” the donor’s right to receive the money from the bank cannot be trans-
ferred by a mere dehvery of the receipt ] :

generally

As regards delivety of possession, a distimetion ought to be drawn between cases
where from the nature of the subject of the gift actual possession could not be given to
the donee and cases where such possession could be given to the donee (z). “ There is
no doubt that the primciple of Mahomedan law is tht possession ‘is necessary to make
a good gift, but the question s, possession of what *  1f the donor does not transfer to
the donee. so far as he can, all the possession which he can transfer, the gift 1s not a good
oue.  As we have said above, there 15, 1n our judgment, nothing 1n the Mahomedan law
to prevent the gift of a right to property. The donor must, so far as ot is possible Sor
him, transfer to the donce that which he gives, namely, such right as he himself has;
but this does not 1mply that where a right to property forms the subject of a gift, the gift
will be invahd unless the donor transfers what he himself does not possess, namely,
the corpus of the property. He must cvidence the reality of the gift by divesting himself
8o far as he can, of the whole of what he gives™ (a). Thus in Mahomed Buksh v,
Hosseini Bibs (b), their Lordships of the Privy Council 1 upholding a gift of an undivided
share in the estate of a deceased Mahomedan by an heir of the deceased to her co-heirs,
observed : ** In this case 1t appears to their Lordships that the lady did all she could
to perfect the condemplated gift, and that nothing more was required from her.” 1In fact,
in considering the question of delivery of possession, regard must be had to the nature
of the property which forms the subject of the gift. If the gift be of a share of inheritance
not yet divided off, as in the Privy Council case cited above, 1t 18 impossible for the
donor to deliver actual possession of the share, and the gift may then be completed by
any act on the purt of the donor wlich may have the efect of transferring the ownership.
And this, it was held by their Lordships, was done by the donor in the case cited above.
It must, however, be noted that in that case the gift was by an heir to a co-heir (s. 134).

10 Cal. 1112,
(@) Anwari Begum Nuam-ud-din-Sha (1898}

floor v,  Muleka (1834) 21 All. 165, 170-171,

(b) (1888) 15 Cal. 684 L. R. 15 1. A, 81.
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129. Gift to a minor by his father or guardian.—No change
of possession is necessary in the case of a gift by a father to
his minor child or by a guardian to his ward (c).

Hed., 484 ; Baslhe, 538, Macnaghten, p. 51, 8. 9. * Where there 15 on the part of
a father or other guardian a 1eal and bona fide intention to make a gift, the law will be
satisfied without change of poscession, and will presume the subsequent holding of tie
property to be on behglf of the mmor ° 15 Beng. LR. 67,78, LR 21. A 87, 104.

The guardian 1eferied to i this section 1~ the guardian of the property of & minor.
The following persons ate entitled i order to the guardianship ot the property of a
munor, namely, (1) the father, (2) s executor, (3) the father's father and (4) his exe-
cutor. The mother 19 not in law the guardian of the property of her infant child, hence
a gift by a mother to her mfant (nld does requite transfer of possession fiom Mer to the
child’s father, and. if the father be dead. to his executor, and f there be no executor, to
the child s father « father, and if he b dead, to his executor  But if there be none of
these, no change of possession is necessary 1n the case of a gift by a mother to her infant
child, or 1n the case of a 2ift by antv other person to a mmor under his care (s 130)

130, Gift to 2 minor by a person other than his father or
guardian. —A gift to a minor or to a lunatic by a person other
than his tather or guardian may be completed by delivery of
possession to his guardian. . :

**When [the donee| 15 a mmmor o1 insane, the nght to tahe possession for him be
longs to his guardian, who i~ first lus father thon his tathar < executor then his grand

father, then his executor It thare be none of these possession may be taken tor the
mnor by any person under whose power he muy happen to be (« 202 B) - Baillee, 539
Hed., 484, Macnaghten p 51 ~ 10 Of conrse, no change of possession 1s necessary

where the guardian hunself 15 the donor (s 129,

131. Gift to a bailee.— Where the subject of the gift is
already in the possession of the donee as bailee. the gift may be
completed by declaration and acceptance. without formal

delivery and possession.

[(a) A ;mft of a property in the posscssion o a hailce Tossee, pledgee, or mortgagee
may be completed without formal transter of possession Hed L 363, Badhe, 522

(b) A makes a @ft of v house to a servant in his employ for the collection of rents
There 18 no evidence of any  overt act showing transtes of possession of the property.’
The gft 1~ voud, for a servant or an agent for the collection of rents cannot be said to be
i ¢ possession ’* of the house ot which he collecty the rents.  Valayat Hossewn v.
Manwrm (1879) 5. 1. K 91]

132. Mushaa defined. - .Mushaa is an undivided share in
property whether moveable o1 immoveable. *

133. Gift of mushaa where the property is indivisible,—A
valid gift .may be made of an undivided share [mushaa] in

property which is not capable of partition.
[ A, who owns a house, makes a gift to 58 of the house and of the nght to use a stair-
« case held by her jomtly with the owner of an adjoimng house.  The gift of A’s undivided
share 1n the staircase, though 1t 19 a gift of a muskaa, 13 vahd, for a staircase 1 not capable
of divison :  Kasum Husaun v. Sharif un Nissa (1883) 5 All. 285 1

() Amee v Atadoonwsa (1875) 15 Beng v A%mad Bakah (1604) 31 Cal 119, 350
L R 67,78, 21 A 87 104 Fahma 1in
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134, Gift of mushaa where the property is divisible.—A
gift of an undivided share (mushea) in property which is
oagable of partition is invalid (fasid), but not void (batil). The

ift being invalid, and not void, it may be perfected and ren-

gl
dered valid by subsequent partition and delivery to the

Qonee of the share given to him [ill. (a)].

Exceptions,—A gift of an undivided share, though it be
a share in property capable of division, is valid from the moment
of the gift, even if the share is not divided off and delivered
to the donee, in the following cases :—

(1) where the gift is made by one co-heir to another
[ill. (b))

(2) where the gift is of a share in a zemindari or taluka

LIk (e)];
(3) where the gift is of a share in freehold property in
a large commercial town [ill. (d)];

(4) Where the gift is of shares in a land company (d).

[(a) .1 makes a @it of her undivided share in certamm Jands to B, The share is
not divided off at the tune of gift, but 1t s subsequently separated and possession thereof
is delivered to B. The gft, though invahd in 1ts inception, 1s vahdated by subsequent
delivery of powssession:  Muhanonad Mumtaz v. Zubarde Jan (1889) 11 All. 460, 16
1. A. 205 : Mahomed v. Coorerbai, 6 Bom. L. R. 1043 ; Mohih Ullah v. Abdul Khalik (1908)
30 All 250 ; Abdul Aziz v. Fateh Mahomed (1911) 38 Cal. 518, 9 L. ('. 635.

(b) A Mahomedan female dies leaving & mother, a ron and a daughter as her
only heirs. The mother may make a vahd gift of her undivided share in the inheritance
to the son, or to the daughter, or yointly to the son and daughter : Mahomed Buksh v.
Hossernr Bibe (1888) 15 (al. 684, 701, 15 1. A Rl

(¢) A, Band (" are co-sharers mn a certain zemindari.  Each share 15 separately
asseased by the Government, and has a separate number n the Collector’s books, and
the proprictor of each share 1~ entitled to collect a definite share ot rents trom the ryots.
A makes a gift of his share to Z wthout a partition of the zeminduri.  The gift s
valid, for 1t 15 not a ¢ift strictly of a mushaa, the share beiny definite and marked oft
from the rest of the property :  Ameeroonissu v. Abadoomissa (1875) 15 B. L. R. 67, 2
I. A. 87 ; Abdul Aziz v. Fateh Mahomed (1911) 38 Cul. 518, 9 1. . 635 ; Jwwan v. Imtia:z
(1878) 2 All. 93 ; Kasum v. Sharif-un-Nissa (1883) 5 All, 285.

(d) A, who owns a house in Rangoon, makes a gift of a third of the house to B.
The gift is valid, the property being situated 1n a large commercial town : Ibrahim
Goolam Ariff v. Sarboo (1907) 35 Cal. 1, 34 [. A, 167.

(e) A, a partner in a firm, makes a gift of his share of the partnership assets to B.
The gift is not valid unless the share 1s divided off and handed overto B: Hedaya
483 ; Buaillie, 529-530.]

Hed., 483-484 ; Baillie, 523-530. *‘ A gift of part of a thing which is capable of
division is not valid unless the said part is divided off and separated from the property
of the donor ; but a gift of part of an indivisible thing is valid,” the reason being that.

(d) Torakim Goolam Ariff v. Saboo (1807) 356 Cal. 1, 341. A. 147,
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»
"the thing being indivisible, & complete seisin is altogether impracticable, and hence
-an incomplete seisin must necessarily suffice, since this is all that the thing admits of :

Hed., 483.
L

The term mushaa is derived from shuyuu, which signifies confusion. An undivided
~share is called mushaa, because of the confusion that might likely arise in the enjoy-
*ment of the property if a gift were made of an undivided share in the property by ong
«co-sharer to a stranger. No such confusion can arise, if the gift is hy one co-sharer to
-another co-sharer. Hehce the rule of the Hanafi law that when property held by several

co-sharers is capable of partition, the gift of an undivided share in that property in
favour of a stranger does not take effect until the share is divided off from the rest of the
*property, and possession thereof is delivered to the donee. ** Seisin in cases of gift is
expressly ordained, and consequently a complete seisin is a necessary condition :> Hed.,
- 483. ¢

In Muhammad Mumtaz v. Zubaida Jan, upon which illustration (a) is based, their
Lorships of the Privy Council said :  ** The doctrine relating to the invalidity of gifts
- ot mushaa is wholly unadapted to a progressive state of society, and ought to be confined
within the strictest rules.” This principle was applied by the:r Lordships of the Privy
‘Councilin the case cited in ill. (d).

Tn a Madras case (e), Benson, J., observed that the doctrine of mushaa did not spply
.in the Madras Presidency, but 1t was held in a later case that thut view was erroneous (f).

The rule laid down in this section apphes to gifts and not to transfers for consi-
~deration (g).

Shiak law.—A gift of an undivided share is valid, though 1t be a share mm property
- capable of partition (h): DBaillie, Part 11, 204,

135, Gift to two or more donees.—A gift of property
which is capable of partition to two or more persons jointly is
invalid, but it may be rendered valid by subsequent possession
on the part of each donee of a specific portion of the property.
This rule does not apply to the case mentioned in the third
exceptlon tos. 134 (2), nor, it is conceived to the cases mention-
-ed in the other exceptions.

[ makes a gift of a house to B and (' without msking any divisiou of the proverty
at the time of the gift. Subsequently B and (' divide the property, and each takes pos-
session of a specific portion. The gift hecomes vahd by subsequent division and posses-

-sion.] ¢

Hed., 485 ; Buillie, 524.
' Shiah law.—~Under the Shiah law a gft of property to two or more donees is valid,
though no division is made cither at the time of the gift or suhsequently : Baillie, Part
II, 205. .

(¢) Alabi Eoya v. Mussa Koya (1901) 24 Mad. (h) Sadik Husain v. Hashvm Ali (1916) 43 I A

618. 212, 221-222, 38 All. 627, 644. 36 1. C, 104.
(f) Vahazulah v. Wbdulra“ (1907) 30 Mad. 519, (?) Ibrahzm (:'oolam Arff v batboo (1907) 35 Lll.
(g) Ashvdbai v. A (1806) 31 Bom. 271. 1,34 1. A, 167
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136, Gift in futuro.—A gift cannot be made of any-
thing to be performed ¢n futuro [ills. (a) and (b)], nor can it be
made to take effect at any future period whether definite [ill. (c)]
or ifdefinite.

[(a) A makes a gift to B of ‘ the fruit that may be produced by bis palm tree
this year.” The gift is void as heing a gift ot future property : Baillie, 516.

Note.—I1t is assumed in ill. (a) that the palm tree belongs to 4 ; hence A cannot
muke a gift of the fruits that may be produced without at the same time making a gift
of the tree, and this explains ill. (b), assuming that at the Jaghir village in that case
was alienable and divisible. But if the tree does not belong to 4, and all that he is
entitled to is the right to receive the fruits when produced, there is not the alightest
reason why A cunnot make a vahd pft of the right, and this explains ill. (d).

(b) A Mahomedan executes a deed mn favour of his wife purporting to give to the
wife and her heirs in perpetuity Rs. 4,000 every year out of his share of the income of
certain Jaghir villages. The gft 1s void, as being a gift of a portion of the future revenue
of the villages: Amtw! Nwsa v. Mur Nurruddin (1896) 22 Bom. 489. If the Jaghir
be alienable and partible, the gift should be of the donor's share in the milaye and not
merely his share of the income. But 1f the Jaghir be not alienable or partible, and all
that thé donor is entitled to 15 a specified share of the income, the donor, 1t is submitted,
may make a valid gift of his share of the income. See 1ll. (d) below and the note to ill.
(a) above

(¢) A executes a deed of gift in favour of B, contaning the words “so long as ¥
hve, I shall enjoy and possess the properties, and I shall not sell or make gift to any one,
but after my death, you will be the owner.” The gift 1s voud, for it is not accom panied
by delivery of possession and 1t 15 not to operate untd after the death of 4 : Yusuf Al
v Collector of Tipperah (1882) 9 Cal. 138, Sce also Chelkene Kutli v. Ahmed (1886)
10 Mad. 196, at p. 199.

(d) .11s entitled to reccive a specified share in the offerinzs made by pilgrims at a
certain shrine. .l may make a valid gift ot the right to receive such share. Here the
thing eifted is ‘* the rght of the donor to receive a fixed share in the offerings after they
nave been made”’ (see 5. 122):  Ahmad-ud-Dvn v. Ilahi Bakhsh (1912) 34 All. 465, 14
1. C. 587 ; Anwari Bequm v. Nizam-ud-1n Shak (1896) 21 AllL 165, at pp. 170-171.  See
note to ill. (a) above J

Macnaghlen, p. 50, ss. 3 and 5; Daillie, 516 ; Chekkone Kutti v. Ahmed (1887) 10
Mad. 196, 199 [future indefinite period). The rule set forth in this section is based on
the principle that the object of the gift must be in existence at the time of the gift -
Batllse, 516.

137. Contingent giff.—A gift cannot be made to take
effect on the happening of a contingency (7).

*¢ A gift must not be dependent on anything contingent, as the entrance of Zeyd,
or the arrival of Khalid *’ [Baillie, 515-516, 549-550]. A<xift by a Shiah Mahomedan to
A for his life, and, in the event of the death of A without leaving male issue, to B, is
as regards B a contingent gift, and therefore void (k). In a Privy Council case
a gift was made by a Shiah Mahomedan to his wife for life and after her death to such

ten, p. 50, 8. 3 ; Balllle, 515-516; Abdul | (k) Casamally v. Currimbhai (1911) 36 Bom. 21¢
@ mcfr‘ﬁm 'V dbdul'  Kayum ~ (1906) 28 257- 268, 121, C. 226. "
AlL 342, 345,
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’ L]
of his children as may be living at his death. Their Lordships observed that the yift
to the children was contingent. but they reframed from expressing any opinion as to
its validity ({).

As to alternative bequests, see s. 10R A,

»
138, Gift with a condition.—When a gift is made
subject to a condition which derogates from the completeness
of the grant, the condition is void and the gift will take effect
as if no condition were attached to it.

[(a) Life-estate.—.4 makes a gift of a house to B durmy the hfe of B. The
eondition that A shall have the house fur lif2 1s void, and he takes an absolute intereat
in the property as if no condition were attached to the gift. ** An Amree [gift for life]
is nothing but a wft and a condition . and the condition s invahd™  Hedaya, 489.
“Neither gifts nor charities are affected by being accompamed with an  invalid condi-
tion. berause the Prophet approved ot Amreev [gfts for Iife], but held the condition
annexed to them by the grantor to be vood "t Hedaya, 488 ; Baille, 517,

Under the Hanafi law a gcrantee of a life-estate takes an absolute estate (m).
The same rule applies to a testamentary gft ; thus a bequest to .1 for hfe operates as an
absolute hequest of the property to A (u) The creation of a hfeanterest 1s allowed by
the Shiah law {0} : and so alsooit wonld <cem, by the Shafferlaw (p)  See s. 44 above.

(b) A4 makes a @mft of Government promissory  notes to B, on condition that
B should return a fonrth part of the notes to A after a month.  The conditron s voud
and B tahes an absolute interest in the notes: see Badlie. 547 . Hed. 488, [Here the
condition relates to the refurn of a part ot the corpus.)

(¢) -1 makes a @it of s mansion to B on condition that  he shall not sell it, or
that he shall sell 1t to a particular individual. or that B shall give some part of o 1n iwaz
or exchange. The condition 1~ voud, and B takes an absolute estate in the mansiwon :
Bewillie, 547 : Mouler Mahommad v Fatima B (1886) 12 1. A 159 See s, 139,

(dr .1 mahes a citt of certan property to B 1t s provided hy the deed of gift
that B shall not transfer the property.  The restrunt against alienation 1s voud, and B
takes the property abeolutelv: Babu Lal v Ghansham Das (1922) 44 All. 633, (°22)
A. A, 205,70 1. €. 84, Nee Transfer of Property Act, 1882, 5 10.] .

Hed.. 488-489 . Baiilie, 536-549.  ~* When one has made a aift and stipulated for a
condition that 18 fasid or nvahd, the gft s vahd and the condition void *':  Bailhe,
346. In the illustrations to the secticn, the condition i~ famd  The condition i the
illustrations to s. 139 has been held not to be fased

Life-estates may be created by a wakf.—-Sce s 160 below.

129. Condition in the nature of a trust. —Where property
is transferred by way of gift, and the donor does not reserve
the dominion over the corpus of the property nor any share of
dominion over the corpus, but stipulates simply jor and ob-
tains a right to the recurring income during his life, the gift

() Sadih Husenin v Hushon (e (1916) 44 1 °A, Truxtee of Bengal (1909) 36 Cal. 431. 21, Q.
21z, 219-220, 38 All 627, 647-644. 36 1 C.104 292, Suleman v Dorab Al (1882) 81. A
(m) Nuzanud ~  Abdel Gufur (1888) 15 Bomn 117, 122

264, 275 allirmed on appeal to . ¢ sub- (n) Abdul Karamm v, Abdul Qayum (1908) 28 All,
nomine , Abdul Gafur v Nwzamudin (1892) s42,
17 Bom 1, 5,191, A, 170, 178 [as to the last (0) Banoo Beguin v Mur Abed Al (1908) 32

deelsion, sce Mahkomed Ibrahim v Abdul Bom. 172.
® Lanf (1013) 37 Bom. 447, 4568, 17 1, C, (p) Mahomed Ibralum v Abdul Latif (1918) 87
689 _1bdoola v Mahomed (1905) 7 Hom Bom 447, 4068, 17 1. C, 689,

L. R 306, Mahomed Shak . Oficial
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and the stipulation are both valid. Such a stipulation is not
void, as it does not provide for a return of any part of the corpus
as in s. 138, ills. (b) and (c). The stipulation may also be
enforced as an agreement raising a trust, and constituting a
valid obligation to make a return of the proceeds during the time
sfipulated. It was so held by the Judicial Committee of the
Privy Council in Nawab Umjad Ally v. Mohumdee Begam (q)
[ill. (a)] which was a Shiah case and in Mohammad v. Fakhr
Jahan () which was a Sunni case.

The principle of the above decision has been extended by
the Indian Courts to cases in which the gift was made subject
to the condition that the donec shall pay the income to a
person or persons nominated by the donor during the life of
such person or persons [ills. (b) and (c)].

C[(») A transter~and endorses Govanment promiccory notes into the name ot
his son B, and delivars them to Basa gitt, with a condition that B should pay the income
thereof to 1 duting his ife  Both the @ift and the condition are vahd, and B 1s bound
to pay the income to 1 duning 1 « hfe, Aawab | myad 4lly v. Mohumdee Begam (1867)

11 M. 1. A. 517, 547 545, a Shiah case The samce prinaple apphes to a @it by a Sunm
Mahomedan © Mokammad ~  Falhr Jahan (1922) 491 A 195, 44 All 301, 62 1 C, 254,
(22) AP C 281,

(b) .1 makes a @it of his house to e ~on B with a condition that B <should give
the mcome ot one third of the house to 1 s grandson ¢ duning ('» hfe Both the gift
and the condition ate valid, and B 1s bound to pav the mcome to (' duning (' s hifetime :
Lalyv Jan v Wuhammad (1912) 34 All 475, 16T € 105, a Sunni case

(€)1 makes a gt of certain property to het son B with a condition that B should
pay out ot the mcome thereot Ry 40 every vear {o (" during ¢ s hfe, and divide the 1c-
maimnng mcome equally between him (B) and D durmg D s ife Both the gift and the
condition are valid, and B1s bound to pay Rs 40 per annum to (" and divide the remain-
ing mcome equally between himeelf and /) until ) s death  Tavakalblhai v I'matiyay
Begam (1916) 41 Bom 372,391 ¢ 96, a Sunm care ]

The transaction m each of the above iHustrations 1s i substance a hiba ba shart-ul
waz, as to which see « 142 below

140. Revocation of gifts.—A gitt may be revoked by the
donor at any time before delivery of possession. The reason is

that before delivery there is no complete gift at all.
A gift, ma:y be revoked [Expln. TI] even after delivery of
possession, except in the following cases :—
(1) when the gift is made by a husband to his wife or
by a wife to her husband ;
(2) when the donee is related to the donor within the
prohibited degrees ;
(3) when the donee is dead ; i

- p .A. 195, 208- All 14-316,
() (1867) 11 M. 1 A 517, 547-548. | () (1922) 49 T.A. 105, 208-210, 44 All 301, 3
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(4) when the thing given has passed out of the doneg’s
possession by sale (s), gift or otherwise ;

(5) when the thing given is lost or destroyed ;

(6) when the thing given has increased in value, what-
ever be the cause of the increase (s) ; .

(7) when the thing given is so changed that it cannot
be identified, as when wheat 1s converted into
flour by grinding (¢) ;

(8) when the donor has received something in exchange

(ewaz) for the gift [see ss. 140 and 141].

Ezxplanation 1.—A gift may be revoked by the donor, but
not by his heirs after his death.

Explanation I1.—Once possession is delivered. nothing
short of a decree of the (ourt is sufficient to revoke the gift.
Neither a declaration of revocation by the donor nor even the
institution of a suit for resuming the gift is sufficient to revoke
the gift. Until a decree is passed, the donee is entitled to use
and dispose of the subject of the gift.

Hed. 485 : Baillie, 533-537. The reason why a gift to a person other than a husband
or wife or to a person other than one related within the prohibited degrees, may be revok-
ed 15 thus stated in the Hedaya, p. 486 : *‘ The ohject of a gaft to a stranger 1s a return ;—
for it is & custom to send presents to a person of high rank that he may protect the donor;
to a person of inferior rank that the donor may obtain s services ; and to a person of
equal rank that he may obtain an equivalent ;—and such being the cass, 1t follows that
the donor has power of annulment, ro long as the object of the deed 15 not answered,
sirce a mft is capable of annulment.”

A gift made in favour of any of the persons mentioned in cls. (1) and (2) of this
section cannot be revoked at all, not even if the donor has expressly reserved to him-
self a right of revocation. In all other cases a gift is revocable, unless the power of
revocation has come to an end by the happening of any of the events mentioned in cls.
(3) to (8). If no such event has happened, the donor may revoke the gift, even though
he may have declared that he would not revoke it. The reason is that, except in the cases
mentioned in cls. (1) and 2 the power of revocation is inherent in the donor of every
gift (u). Contrast sec. 126 of the Transfer of Property Act, 1882, which doea not apply
“to Mahomedan gifts.

Shiah-law.—The Shiah law differs from the Hanafi law in the following particulars :—

(a) & gift to any blood relation, whether within the prohibited degrees or not, is
irrevocable after delivery of possession ; .

(b) a gift by a husband to his wife, or by a wife to her husband, is, according
to the better opinion, revocable (Baillie, Part 11, 205-206).

Ns) Wali Bandr v. Tabeya (1919) 41 All. 534, 50 (u) Cassamally v. Currimbhai (1811) 36 Bom.
1.C. 919 ; Maulans v. Maula Bakhsh (1924} 214, 255-256, 12 1. C. 225.
46 All. 260, 78 I.C. 222, ('24) A A. 307.
«%) Jguliulcv. ;iha!ur-unmum (1914) 36 All. 333,
4 1. C. .
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(c) a gift may- be revoked by a mere declaration on the part of the donor without
any proceedings in Court [Baillie, Part II, p. 205, f.n. (10)]

141, Hiba-bil-iwaz (gift for a consideration).—A hiba-bil-iwaz,
a8 distinguished from a %ba or simple gift, is a gift for a
consideration. It resembles a sale in all its incidents (v), and.
delivery of possession is not necessary for its validity (w).
Two conditions, however, must concur to make the transaction.
valid, namely, (1) actual payment of consideration (swaz) on
the part of the donee, and (2) a bona fide intention on the
part of the donor to divest himself in preesenti of the pro-
perty and to confer it upon the donee. The adequacy of
consideration is not material ; but whatever its amount, it
must be actually and bona fide paid (x).

[(s) Aand B, two Mahomedan brothers, own certain villages which are held by
them as tenants-in-common. A dies leaving his brother B and a widow W. Some time
after A’s death, B exccutes a deed whercby he grants two of the villages to W. Two
days after the date of the grant, but as a part of the same transaction, W executes a writing
whereby in consideration of the grant to her of the two villages she gives up her claim
to her husband’s estate in favour of B. The transaction is a hiba-bil 1waz, and it is valid
though no possession may have been delivered : see Muhammad Faiz v. Ghulam Ahmad
(1881) 3 All. 490, 8 I. A. 25.

(b) A Mahomedan cxecutes a deed in favour of his wife whereby he grants certain
immoveable property to her in licu of her dower. Posscssion of the property is not
delivered to the wife. The transaction is nevertheless vahd as a Jiba-bil-wwaz :
Muhammad Esuph v. Pattamsa Ammal (1889) 23 Mad. 70.]

Dustinction  hetween hiba and hiba-bil-iwaz.-—The following are the two main points-
of distinction between a huba and a hba-bil-iwaz :—

(1) no delwvery of possession is necessary to vahdate a hiba-bul-iwaz, as it is to-
validate a hiba or simple gift ;

(2) a hiba-bil-vwaz once completed is 1n no case revocable : a hiba, though com-
pleted by possession, 1s revocable except 1n certain cases [s. 140].

Though a transaction may be described in the plaint as a hiba-bil-iwaz, it is open to
the plaintiff to show that 1t was in fact a simple kiba, provided the point is raised at an-
early stage of the proceedings (y).

Conswderation.—It has been held by the High Court of Bombay that whatever is-
a vahd consideration for a contract within the meaning of sec. 2, cl. (d), of the Indian
Contract Act, 1872, is a valid consideration also for a hiba-bil-iwaz. It has accordingly
been held that where a Mahomedan dies leaving two brothers and a daughter, and each
of the brothers relinquishes his share in the estate of the deceased in favour of the daugh-
ter in consideration of the other doing so, the transaction is a hiba-bil-iwaz, the relin-

(v) That I8 the incidents which a sale has in Maho-  (z) Kha) v. Roweh Jahan (1876) 2
medan law, of which the most import- Cal. 184, 8 1. A. 201 ; Muhammad Faiz v.
ant for our present purposos is that delivery Ghulam Ahmed (1881) 3 All. 490, 8 1. A.
of ion is not necessary to complete it. 25; Chaudhr Medhi Hasan v. Mulsmmad
(w) Macnaghten, pp. 61-52, ss. 14 and 15. Hasan (1008) 28 All, 439, 33 I. A. 68;

Mohanial v. Mahmud (1022) 44 All. 580,
67 1. C. 671 ('22) A.A. 347.

¥) Serajuddin v. Isab (1922) 49 Cal. 161, ( 22) A.G:
258,70 1. C. 203.
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‘quishment by each being consideration for relinquishment by the other, and no delivery
of possession to the daughter is necessary to validate the transaction (z). .

A gift * in consideration of your being my cousin’’ is not a gift for a congidgration
or a hiba-bil-swaz. Such a transaction is a hiba or gift simple, and delivery of posses-
sion is necessary to validate the gift (a). Similarly a gift *‘for having with oqgdial
-affection andlove rendered service to me, and maintained and treated me with
kindness and indulgence, and shown all sorts of favour to me," is a hiba or gift, simplg,
Such a transaction is not a hiba-bif ez, there being no iwaz or consideration, and
delivery of possession 1s necessary to validate the gift (b).

Adegquacy of consideration —In Khajooroonissa v. Rowshan Jehan (c) which is the
leading case on the subject, their Lordships of the Privy Council said : * Undoubtedly,
the adequacy of the consideration is not the question. A consideration may be per-
fectly valid which is wholly inadeguate in amount when compared with the thing given.
Some of the cases have gone so far to say that even a gift of a ring may be a sufficient
consideration : but whatever 1ts amount. 1t must be actually and bona fide paid.”
It would seem to follow from this that however small the consideration for a kiba-bil-iwaz
may be, the transaction would be vahd, if the consideration was actually and bona fide
paid. But a different view was taken by the High Court of Bombay 1n a case in which
the consideration for a grant was Rs. 10.  No attempt was made to ascertain whether
the amount was actually and bona fide pard, and the Court came to the conclusion from
the mere fact that the consideration was only Rs. 10 that the transaction could not be
sustained as a hwba-bil-1weaz (d). [t is submitted, with great respect, that tins view ot
the law 18 erroneous.  In fact, 1t has been held that even a copy of the Koran is a good
consideration for hiba-bil-1wuz (¢)

Intention to transfer 1n proscnti.—MW here properts was transferred to a donee subject
40 a reservation of the possession and enjoyment to the donor and his wife during their
lives, it was held by their Lordships of the Privy (‘ouncil that there was no mtention on
the part of the donor to divest himself tn prersents of the property, and that the transace
tion could not therefore be upheld aw a hiba-bil-ueaz (f)

Whether a hiba-bil-wwaz of tmmoceable property s a sale within the meaning of see.
54 of the Transfer of Property Act *—It has been recently held by the High Court ot
Calcutta that it 1s, so that if the property s of the value of 1< 100 and upwards, the
transaction must be effected by a registered mstrument. and if it 1s a value less than
Ras. 100, it must be effected by a registered mstrument or by dehivery of property (g):
In an earlier case, the same Court said *** Such a transaction is different to an out-and-
out sale, and 1t 1s also different to a gift. 1t partakes of the character of both * (k).

Two kinds of Hiba-bil-vwaz.— " The fundamental conception of a Hiba-bil-iwaz,
[gift' with exchange] in Mahomedan law 1s that it 1s a transaction made of two distinct
acts of donation, that is, it 1s transaction made up of mutual or reciprocal gifts between
two persons, each of whom 1s alternately the donor of one gift and the donee of the
other ” (i). Thus if 4 makes a kiba or gift of a ring to B, and B subsequently makes

-(z) Muiggnmudunum v. Bachelor (1905) 20 Bom. | (f) Chaudhary Medin Hasan v. Muhammnad Hamn

Ashidbai v. Abdulla (1908) 31 Bowm. (1806) 28 All 439, 453, 33 I. A. 68 (it
was also found that no consideration passed
-(a) .Iafa.r All v. ,Ahmed (1868) 5 Bom. H. C, from the donee to the donor) ; Moosa Adam
Patel v. Ismail Moosa (1909) 12 Bom. L.R.

{b) Ralmn Bakluh v. Muhammad Hasan (1881) 11 169, 194, 6 1. C. 946.
All. 1 (9) Abbau Alw Karim Boksh (1909) 13 Cal. W.N.

<{c) (1876 zc.l 184, 197, 3 1. A. 201. 60, 4 1. C. 466.

(d) i v. Ismau (1870) 7 Bom. H.C.,,0.C. (& Salah RBibee v. Keerum Bibee (1871) 16 W. R.

175, at p. 176
(e) ABas Ali ~. Kanm Raksh (1909) 13 ('al. W. (¢) Per l{nhmood in Rahinm Baksh v. Mu-
N.160,471.C. 466 hammad Haun (1RR88) 11 All. 1, at p. 5.
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agift of a watch to A%elling 4 that it is the 1waz or return for the gift of the ring, the
tréngattion ig,a hiba-bil-iwaz as defined in the older Mdhomedan law-books, and neither
A%or, B can revoke his gift. But if B makes the gift to 4 without intimating to
A that itMs the fwaz or return for his gift, the transaction does not amount to a hiba-
&il-1wez, and either party may revoke his gift, unless, of course, the case falls within
dne 8f the exceptions in scc. 140 above. It will thus be seen that a hiba-bil-iwaz as
viderstood by the older jurists conmsts of two distinet acts, first, the original gift, called
Mba, and, secondly, the return, called 1wuz.  Both the hiba and the 1wuz must comply
with all the requirements of a gift. namely, dehivery of possession, and so forth : the trans-
Action id neither a contract of sale nor exchange either 1n 1ts mception or completion (j).

Such is the conception ot a hiba-bil-tuaz as detined by the older jurists. But the
oxpression hiba-tnl-nieaz has acquired a different meaning in India. In the hiba-bil-
“waz of Thdin there 1 only one act, namel v, the liba, and the wwaz is the consideration
for the Atha. Nuch a transaction s not a hiba-bil-vwaz as defined by the older jurists,
but it resembles a sale and has all the meidents of the latter contract ; that is to say,
possession 1s nol neccxsry to complete the transfer, and even an undivided share (mushaa)
in property capable of division may be Jawfully transferred by it (k). The hiba-bil-iwaz
as defined 1 the present section 1 the hiba-bl-iwnz of India. It may be, as observed
by Mahmood, J., that the term hiba-tal-1waz 1« misused by Indian Mahomedans (1).
But the term has acquired a special meanmng i Tndia and 1t 15 applied to a gift for a
consideration. the clement of a “return wift ” hemmg completely absent from the
transaction.

The position then s this We have two distinct transactions both of which go
by the same name  We have the hiba-bil-tivaz as defined by the older jurists ot which
the essence 1s areturn et And we have the kiba-bil-iwaz of India of which the essence
19 consideration The vahdity ot each of these transactions 15 governed by distinet rules.
In the case of hiba-lal veaz as understood by the older junists, delivery of possession 1s
necessary both as regards the orngimal and the return gtt.  But no delwvery of possession
18 necessary i1n the casc of the hiba hil-vwaz of India. 1t s clear from what is stated above
that a person to whom a gift is made but the gift has not been perfected by possession
would attempt to support the transaction as a hiba-bil-vwaz 1n the Indan form, and the
(‘ourt has then to conwider whether the conditions laid down in the present section as
to bona fide wtention and consideration are satisfied. Let us explain this by an

illustration . -

A has three sons and a grandson B by a predeceased son.  Being anxious to provide
for B, A transfers certain property of the value of Rx. 5,000 to B in consideration of
Res. 10 received from B.  No dehivery ot possession 13 made to B. It is proved that B
actually paid Rs. 10 to 4. It 1s also proved that 4 had a bona fide intention to divest
himself in prasenti of the property, and to conter it upon B. 1s the transfer valid ?

TFhe transfer 15 certainly not a hiba-bil-1wa: as defined by the older jurists : there
is no original gift and no return gift. But 1t is a hiba-bil-1waz in the Indian form, and
applying the test laid down m the present section, being that laid down by the Privy
Council in the cases on which the present section is based, the transfer is pertectly valid
though possession wns not delivered o B. You cannot ignore this transaction and say,
“ We refuse to recognise it as legal, because the older jurists had no conception of such
a transaction.”” Such a transaction is recognised in India as a gift for a consideration ;
it is known as the hiba-bil-iwaz of India ; it has got certain legal incidents of its own

j) Baillle, 543. () Rahim Bakhsh v. Muhammad Haszan (1888)
a) Baillie, 122-123 ; Macnaghten, p. 52,8 15, 11 All.1,atp 7. ;
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and it forms part of the Anglo:NJahomedan law of India. It is not therdfond oam \
test the validity of such a transaction, as & learned author would have us dé (m), by lﬂ’.““
which apply exclusively to the Aiba-bil-iwaz as defiped in the older law- b . ‘TEfen

Mahmood, J., did not go that length in Rahim Bakhsh v. Mahammad Hasam. (), hut he.}
tested the validity of the transaction in question, first, by considering whether ﬁ"oi)ml ¢
plied with the conditions of a hiba-bil-fwaz as defined in the old Jaw-books, #hd, no;t‘,‘ ‘
whether it complied with the requisites of a hiba-bil-iwaz in the Indian form. Nor b

a transaction of the kind mentioned in the above illustration in any sense a sale, so 0,;:
to attract the application of s. 54 of the Transfer of Property Act (0). The ogly cong”
nection which it has with a sale is that it resembles a sale in its incidents ; that is to e
as in the case of & Mahomedan sale, 80 in the case of the kiba-bil-inaz of India, delivery

of possession is not necessary nor 1s the transaction invahd on the ground of mushaa.« *
.

142. Hiba-ba-shart-ul-iwaz.—Where a gift is made with @ .
stvpulation (shart) for a return, it is called heba-ba-shart-ul-iwaz.
As in the case of hiba (simple gift), so in the case of hiba-ba-shart-
ul-swaz, delivery of possession is necessary to make the gift
valid, and the gift is also revocable [s. 140]. But the gift be-
comes irrevocable on delivery by the donee of the Iwaz (return)
to the donor (p).

The main distinction between the hibu-bil-ncaz of India and hiba-ba-shart-ul-iwaz
is that delivery of possession 1s not necessary i the former case, while 1t is necegsary
in the latter case.

The main distinction between hiba-bil-iwaz as defined 1 the older Mahomedan
law books and hiba-ba-shart-ul-iwaz 1s that in the former cuse the /uaz proceeds volun-
tarily from the donee of the gift, wiule in the latter case it 15 expressly stipulated  for
between the parties. The former bears the character of a jft throughout and dors
not partake of the character of a sale either i 1ts inception or completion, while as
regards the latter, it is a gift n its first stage, but it partakes of the character of a sale
after possession has been taken by the donee of the thing given and by the donor of
the Jwaz, so that the transaction, when completed, 11 exposed to shufa or pre-emption,
and either party may return the thing delivered to him for a defect. These two incidents,
namely, the right of pre-emption, and the right to return a thing for a defect, are two
of the incidents of the contract of sale in the Mahomedan law. As hiba-ba-shart-ul-iwaz
is not common in India, 1t is useless to pursue the matter further. As to the incidents
of sale in Mahomedan law, the student 1s referred to Baillie's Digest, 2nd ed., Intro-
duction to the Chapter on Sale, pp. 775-783.

143, Areeat.—The grant of a license, resumable at the
grartor’s option, to take and enjoy the usufruct of a thing, is
called Arecat (q). '

(m) Ty;l;]l"g, “'.};rgl'lclples of Muhammadan Law,” Ll‘)::ll{g“rewd to :l:ne &:'ecls{on thl‘ti 'poue:-'
(n) (1888) 11 AlL 1, 6-7. yrongly wg;fflbed fn the lr:adsme::s :-
O S o R A | BATAE by

Khall Ahmed. In the matter of (1908) 80

Baillic, 543-544 ; Hedaya, 488; Mogultha v. 3
@ Mahamad  Saheb U87) 11 Bom. 517 All. 309. Hedaya, p. 478.
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*Q‘.‘t" Qﬂlnb& in & transfer of ownership without consider¥tion. A hiba-bil-iwaz is a transfer
ok ip for a consideration. An areeal is not a transfer of ownership, but a temporary
* eanse tor enjoy the profits so long as the grantor pleases. A hiba is revocable except in
;‘:-o:n'hip cases (8. 140). A hiba-bil-iwaz is not revocable in any case. An areeat is revoc-
-able in gvery case.
o 144 Sadakah.—A Sadakah is a gift made with the object
wof acquiring religious merit. Like hiba, it is not valid unless
+ accolnpanied by delivery of possession ; nor is it valid if it
<onsists of an undivided share in kgroperty capable of division
I8 134]. But unlike kiba, a sadakah, once completed by deli-
" very, is not revocable ; nor is it invalid, because it is made to
" two or more persons ]omtly, provided the donees are poor
persons [s. 135].

-

Buaillie, 554-556 ; Hed., 489. The distinction between hiba and sadakah lies in the
object with which it is made. In the case of hiba, the object is to manifest affection
towards the donee, or to win his regard or esteem ; mn the case of sadakah, the object is
“¢ to acquire merit in the sight of the Lord.” A gitt, it 19 said, may amount to a sadakak,
even if it be made to rich relations, provided the object is to acquire religious merit.
But it 18 doubtful whether the (‘ourts would enter upon any inquiry as to the motive
with which a gift 18 made. 1t is therefore best to describe a sadakah as a gift for a
religious, pious or chanitable purpose.

145, Marumakkattayam Law.—Where a gift is made by
a Mahomedan husband governed by the makattayam law

to his wife who is governed by the marumakkattayam law and
to her children, the property becomes the exclusive property of
the donees with the incidents of tarwad property subject to
marumakkattayam law, and on the death of the wife it does
not pass to her heirs under the Mahomedan law (7).

(r) Pattatheruvatt v Mannamkunnyd (1908) 31 Mad 228.
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CHAPTER XII.
WAKFS.

146. Wakf defined.—-Wak{f. as defined in the Wakf Act,
[s. 2, cl. (1)]. means the permanent dedication by a person
professmg the Mussalman faith of any property for any

purglose recognized by the Mussalman Law as religious. pious
or c antable. .

The term wakf literally means defention. In the language of law 1t sigmfies the
extinction of the appropriator’s ownership in the thing dedicated and the defention
of the thing in the 1mplied ownership of God. 1n such a manner that its profits may
revert to or be apphed for the bencfit of mankind (Baillie, 558). 1In the following
sections we have used sometimes the word ** endowment ° and sometimes ** appropna.
tion ” as the English equivalent of wakf. See Hedaya, 231, 234

*“Any property.”-~The above 1s the definition of ** wakf " a~ given i the Mussal
man Wakf Validating Act VI of 1913. It s clear from that definition that a wakf may
be created of any property. whether it be moveable or immoveable.  Before the said Act
1t was settled law that a wakf may be madc of immoveable property ., but 1t was not settled
whether a wakf may be made of moveable property. According to the Caleuita, Bombay
and Madras High Courts, a wakf eannot be made of moveable property . unless the move
able was accessory to immoveable property, as Tor instance it was cattle attached to
agricultural land or unless the wakf of « moveable was allowed by custom (s).  On the
other hand, according to the Allahabad High Court, a wakf could be created of moveable
property, e.g., coins or shares 1n & company (f). This distinction is stull important. forat
has been held that the Wakf Act is not retrospective, in other words, 1t does not apply
to wakf created before the said Act came into force, that 15, 7th March 1913 [see s. 160
below].

Wakf of mortgaged property.—The existence of & mortgage at the time of creation of
wakf does not render the wakf invalid (u). Sec 3. 123 above.

‘* Permanent dedication.””—A Mahomedan conveys immoveable property to trus-
tees upon trust out of the income thereof to feed the poor for a period of five years, and
to reconvey the property to him at the end of five years. This 1s not a valid waki
for the appropriation is not permanent, but for a limited period only : Baillie, 565

Religious, pious or charitable purpose.—The following are mntancm of religious,
pious or charitable objects :—

(1) providing an imam for a mosque (v) ;

(2) providing a professor for a college (v);

o) Kullbm Biber v. (Goolam Hoosein (1905) 10  (t) Abu Sayid v. Bakur Ali (1901) 24 All 100
Cal. W. N. 449 ; Fatmabai v. Gulam Husen | (v) Shahazadi v. Kha)a. Hossain (1809) W. R.
(1907) 9 Bom. L. R. 1337 ; Kadir Ibrahim 498 ; Janjira v. Mahommad (1022
vk Mahomed (1909) 33 Ml.d 118, 4 I. C. 477, 483 67 1. C 7%, (22) A C, ("D
136. (v) Bllme, 574.
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(3) celebrating the birth of Ali Murtaza (w);
o r(4) ‘xeeping tazias in the month of Muharram (w) ;
(5) repairs of smambaras (w) ;

(8) celebrating the death anniversaries (bassi) of the settlor and of the members
of his family (w) ;

(7) performance of ceremonies known as kadam sharif (z) ;

(8) burning lamps in a mosque (y) ;
(9) reading the Koran in public places, or even at private houses (y) ;

(10) The performance of the annual fateha of the settlor and of the members of
his family (z). [The ceremony of fateha consistsin the recital of prayers for
the welfare of the souls of deceased persons, accqmpanied with distribution
of alms to the poor.] .

The following objects have been held to be neither religious nor charitable :—

(1) maintaining a private tomb, as distinguished from the tomb of a saint (a).

(2) reading the Koran at tombs or graves (b) ;

[Mr. Ameer Aliis of opinion that both these objects are valid ; see his Maho-
medan Law, Vol. I, p. 389.]

Whether the objects of wakf must be certain.—According to the Enghish law the ob-
jects of a trust, whether public or private, should be certain, otherwise the trust is void
for uncertainty. The leading English case on public trusts s Morice v. T'he Bishop of
Durham (c). 1ln that case it was held by Lord Eldon that a bequest for *‘ such objects
of benevolence or liberahty as the executor should most approve of ‘ was too
vague to be enforced. It has similarly been held that a trust for *“ charitable or bene-
volent purposes ” (d) or for *‘ purposes charitable or philanthropic » (¢), or for * such
charitable or public purposes as my trustee thinks proper ” (f), 18 void for uncertainty.
Following this principle, it has been held by the Privy Council that a gift by a Hindu to
dharam, an expression equivalent to * charitable, religious or philanthropic purposes,”
is void for uncertainty (g). 1n an old Bombay case the High Court expressed the opinion
that a bequest by a Khoja Mahomedan to dharam is void for uncertainty (k). Ina
recent Punjab case it was held that a wakf for such charitable objects as the trustees
should think proper and for such purpose as that the settlor should obtain certain
bliss therefrom, was void for uncertainty (¢). Mr. Ameer Ali is of opinion that the
principle of Morice v. The Bishop of Durham is not applicable to wakf (j). On
the other hand, Sir Roland Wilson is of opinion that that principle does apply to

v. Safiabu (1912) 36 Bom. 111, 12 I. C. 702.
(a) Kaleloala v. Nuseerudeen (1894) 18 Mad.
;5 Zooleka Buwbi v. Syed Zynul Abedvan

(w) Biba Jan v. Kalle Husain (1909) 31 All, 136,
11 C. 763; Sayid I:mad v. Hameds
Bovum (19 )orn L. J. 218, 235-236,

62 1. C
(z) Pluxncgand v Akbar Yar Khan (1896) 19

11
@ Mazhfzrcm;ann v. Abdul (1911) 33 All. 400,

(2) Luchmiput Singh v. Amrr .1lum (1882) 9 Cal.
176 ; Phul Chand v. Akbar Yar Khan (1896)
19 Al 211 ; Biba Jan v. Kalle Huaam(1909)
SIAH.IBO.II C. 763; see p. 189
;. Mazhar Husain v. Abdul
51011) 33 A!l 400, 9 I. C. 753 [Sta.n-
C.J., dubitante] ; Mutu
chvm (1917) 44 1. A. 21, 27, 40M&d
110, 122, 89 I. C. 235, Bee also’ Salebhai

1904)0Bom L. R. 1058

(b) Kaleloola v. Nuseerudeen (1894) 18 Mad. 201.

(c) (1804) 10 Ves, 522.

(d) In re Riland (1881) W. N. 173.

() In re Macduff (1896) 2 Ch 463

(f) Blair v. Duncan [1902] A.

(9) Runchordas v. Parvatwa', (1899) 23 Bom.
725,26 I. A. 71.

(b) Ga:gabm v. Thavar (1863) 1 Bom. H. C.,

(i) Shahab-ud-Dm v. Sohan Lal (1907) {funj.

Bo c. No, 75, Bee also Advocate-General
Hormusji (1905) 29 Bom. 375.

) Ameer All, Vol. I, 825. .
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wakfs (k). Mr. Tyabji takes the same view as Mr. Ameer Ali (I). The point, however,
should not present much difficulty since the passing of the Wakf Act. Wakf as defined
in that Act is a dedication for * religious, pious or charitable' purposes recognised by the
Mussalman law (see s. 161 below). Whatever purpose, therefore, is * religious, pious
or charitable " aocording to the Mahomedan law, can form the subject-matter of a
valid wakf. In a recent Allahabad case it was held that a dedication of a portion of &
Mahomedan’s property for the reading of fateha and for Umur-i-Khair (charitable phr-
poses) including the maintenance of his poor relations and dependants, is not void for
unoertainty (m). As to the expression ‘ khayrat,” see the undermentioned case (n).

Personal grant.—A grant may be made for a religious purpose, e.g., for an imambara
such a grant is not necessarily wakf. It may be a personal grant to the donee, and his
heirs subject to the condition that the income should be used for the imambara (o).

147. Persons capable of making wakfs.—Every Mahome-
dan of sound mind and not a minor may dedicate his property
by way of wakf.

Baillie, 560. See as to majority, notes to s. 101 above.

__ 148, Form of wakf immaterial.—A wakf may be made
either verbally orin writing. It is not necessary to constitute a
wakf that the word “ wakf”’ should be used in the grant (p).

(Note that the provisions of the Indian Trustees Act II of 1882 do not apply to
wakfs, see s. 1 of the Act.)

A wakf may be created by an Indenture of Trust in the English form in which case
the legal estate in the wakf property becomes vested in the trustees (g); orthe founder
of the wakf may simply appoint mutawalis to superintend and manage the wakf pro-
perty in which case the property does not vest in the mutawalis (r). In the latter case as
much as in the former, the mutawalis are entitled to sue for possession of the wakf pro-
perty in the hands of third parties (s). See s. 163A and notes thereto.

149. Wakf may be testamentary or inter vivos.—A wakf
may be created by act inter vivos or by will.

It was held at one time that a Shiah cannot create a wakf by will, but it has since
been held by the Privy Council that a Shiah may create a wakf by will as well as by an
act tnter vivos (t).

A wakf created by will is not invalid merely because it contains a clause providing
that the wakf should not operate if any child should be born to the testator in his life
time. The reason is that a testator has the power in law to evoke or modify his will at

(k) Wilson, s. 322, pp. 844-345. Muhammad Hamid v. Mian Mahkmud
@) bji, p. 696. (1923) 50 1. A. 92, 104, 4 Lah. 15, 28, ("22)
(m) Mukarrani” v. Anjuman-un-Nissa (1923) A.P.C. 384, 77 1, C.1009,
45 All.152,601. C. 836, ('%)A.A. 223. (q) Ram Charan v. Fatima Begam (1915) 42
(n) Advocate-General v. Jimbabas (1917) 41 Bom. Oal. 933, 938, 27 1. C. 442. .
181, 282-284, 31 1. C. 108. (r) Muhammad Rustam Ali v. Mushlag Husain
hammad Raza Yadgar (1024) 51 1. A. (1020) 47 I. A. 224, 42 All, 609, 57 1. C.

0, U V.
”"»m, 51 Cal. 446,80 1. 3%45, ('24) A.P.C,109. .
(p) Jewan Das v. Shah Koobeer-ood-Din (1840)  (8) (1920) 47 1. A. 224, 42 All. 609, 57 I. C. 329,
Gmad ({505 25 KT eTe (ontan’ lawl: () Bogw™dli Khan v. Awjuman A Begam
o {1t} \/H r n . n, ra
! (1902) 25 All. 236, 30 I. A. 94.
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any time he likes, and he may therefore revoke a wakf created by will even without
reserving any express power in that behalf ().

150, Limits of power to dedicate property by way of wakf.—
A Mahomedan may dedicate the whole or any part of his pro-
perty by way of wakf. But a wakf made by will or during
marz-ul-maut cannot take effect to a larger amount than the
bequeathable third without the consent of the heirs.

Hed., 233 ; Baillie, 612. The same is the rule of Shiah law (v).

A testamentary wakf is but a bequest to charity, and it is therefore governed by the
provisions of 5. 104 above relating to wills.

151, Delivery of possession and registratior.—(I) A wakf inter
vivos is completed, according to Abu Yusuf, by a mere decla-
ration of endowment by the owner. According to Muhammad,
a wakf is not complete, unless, besides a declaration of wakf, a
mutawali (superintendent) is appointed by the owner and pos-
session of the endowed property is delivered to him [Hed., 233 ;
Baillie, 550]. In Doe dem Jan Bibi v. Abdulla Barber (w), it
was held that the opinion of Abu Yusuf prevails in India,
and that a mere declaration of wakf by the donor was suffi-
cient to create a wakf. The High Court of Allahabad has
held that the opinion of Muhammad is to be followed in pre-
ference to that of Abu Yusuf (x). The decision in Doe dem Jan
Bulr was followed by the High Court of Calcutta in a recent
case (). It has also been followed by the Rangoon High
Court (2).

(2) The founder of a wakf may constitute himself the

first mutawali (superintendent), and where he does so, no trans-
fer of possession is necessary () [s. 164].

(3) Where by a wakfnamah the owner of an immove-
able property dedicates the property to God and constitutes
himself the first mutawali (superintendent), and reserves to
himself the power of appointing mutawalis jointly with him or
after his death, but the wakfnamah does not purport to transfer

(u) Muhammad Ashan v. Umardaraz (1906) 28
All, 688; Abdul Karim v. Shoficbnissa
(1900) 33 Cal. 853.

(v) Ali Husain v. Fazal (1014) 36 All. 431, 28
1. C. 201,

(w) (1838) Fulton, 345.

(¢) Muhammad Aegiz-ud-din v, The
membrancer (1893) 15 All. 321 ; M
Yunus v. Muhammad (1921) 48 All. 487,
62 1. C. 806, See also Banubai v. Narsingrao
(1907) 81 Bom. 250.

(y) Janjira v. Mohammad (1022) 49 Cal. 477,
485-488, 67 1. C. 77, ("22) A, C. 429,

al Re-
mmad

(2) Ma E Ehin v. Maung Sein (1924) 2 Rang.
495, ("25) A. R. 71, 88 1. C. 167.
(@) Abdul jak v. Jimbabai (1911) 14 Bom.
L. R. 205, 800, 14 1. C. 988 ; Muhkammad
Rustam Ali v. Mushiag Husain (1920) 47
I. A, 224, 227, 42 All. 609, 612, 57 1. C.
320; Husseinbhai v. Advocate-General of
Bomb? (1920) 22 Bom. L. R. 846,57 1. C.
991 ; Janjira v. Mohammad (1022) 49 Cal.
477, 488,671. C. 77, ("22) A. C. 42 :’Mul
al& v. Obed-ullah (1022) 48 All. £16, 62
1. C. 726 ; Muhammad Zain v. Nur-ul-
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the ownership to trustees as in the case of an English Indenture
of Trust, the wakfnamah does not require registration (b).

Intention.—Where there is neither a declaration of wakf nor delivery of possession, &
mere inlention to set apart property for charitable purposes is not sufficient to create a
wakf, even though it may be followed by actual appropriation, as in the case of &
definite sum of money, by applying the interest to the intended purpose (c).

If & wakf inter vivos is created by a document, and establishes by its terms a
religious or charitable trust, evidence is not admissible to show that the settlor had no
intention to give effect to the trusts, and that the trusts were not in fact given effect
to (d). But such evidence is admissible if the wakf is not created by a document (e), or,
if it is created by a document, the language employed in the document is ambiguous (f).

Shiah law.—Under the Shiah law, a wakf inter vivos cannot be created by a mere
declaration ; there must also be delivery of possession : Baillie, Part II, 212.

152, Revocation of wakf.—(Z) A testamentary wakf,
that is, a wakf made by will, may be revoked by the owner

at any time before his death (g) [s. 149].

A testamentary wakf, being no more than a bequest for religious or charitable pur-
poses, may be revoked like any other bequest; sees. 109 above. A wakf created
during marz-ul-maut stands on the same footing (k) : see 3. 114 above.

(2) Where at the time of creating a non-testamentary
wakf, the wakif reserves to himself the power of revoking the

wakf, the wakf is invalid.

Baillie, 565 ; Fatmabat v. The Advocate-General of Bombay (1882) 6 Bom. 42, 51 ;
Assoobai v. Noorbai (1908) 8 Bom. L. R. 243, 250-251; Pathukutti v. Avathalakutts
(1890) 66, 73-74 ; Ashna Bibi v. Awaljadi (1917) 44 Cal. 698, 702, 37 1. C. 887.

(3) But it is stated by Mr. Ameer Ali. on the authority
of Radd-ul-Mukhtar, that the wakif can, in the case even of a
non-testamentary wakf, reserve to himself, at the time of the
dedication, the power to alter the beneficiaries of the trust by
either adding to their number or excluding some, or to in-
crease or reduce their interest in it [Ameer Ali, vol. 1, 4th ed.,
%1426, paragraph headed ‘‘ Power to alter beneficiaries ”’].
other respects a wakf ¢nter vivos once completed cannot be
altered or revoked.
Hedaya, 231-232 ; Baillie, 558 ; Gulam Hussain v. Aji Ajam (1860) 4 Mad. H. C.
44 ; Hidastoonnissa v. Afzul (1870) 2 N.-W. P. 420 [a Shiah case]; Abdur Rahim v.
Narayandas (1923) 50 1. A. 84, 90, 50 Cal. 320, 336, 71 1. C. 646, ('23) A. P. C. 44.
153, -Wakf of mushaa.—A mushaa or an undivided
share in property may, according to the more approved view,

(b) 47J. A. 824,42 All. 609, 57 1. C. 829, supra. (1004) 8 Bom. L. R. 1058, 1087.
¢, v. Narsingrao (1907) 31 Bom. 250. () Kulsom Bibee v. Golam Hossein (1905) 10
Kulsom Bibse v. Golam Hossein (1905) 10 C. N. N. 449, 484,
C. W. N. 449, 484; Luckmiput v. Amir (g) Muhammad Ahsan v, Umardaraz (1906)
Alum (1882) 9 Cal. 176, 181. Al 633.
(¢) Salig Ram v. Amjad Khan (1906) All. W.N. (k) Sayed Abdula Sayed Zain (188)) 13 Bom.
169; Zooleka Bibi v. Syed Zynul Abedin 556, 560,
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form the subject of a wakf, whether the property be capable of
division or not.

Ezxception.—The wakf of a mushaa for a mosque or for a
tomb is not valid.

Hed., 233 ; Baillie, 573. The approved opinion above referred to is that of Abu
Yusuf. According to Muhammad, the wakf of a mushaa in property capable of partition
is not valid, for he holds that delivery of possession by the endower to a mutawali is
& oondition necessary to the validity of a wakf; see 5. 151 above. See as to mushaa,
8. 132-134 above.

154, Contingent wakf not valid.—It is essential to the
validity of a wakf that the appropriation should not be made to

depend on a contingency.

A Mahomedan wife conveys her property to her husband upon trust to maintain
herself and her children out of the income, and to hand over the property to the children
on their attaining majority, and inthe event of her death without leaving children, to
devote the income to certain religious uses. This is not a valid wakf, for it is contin-
gent on the death of the nettlor without leaving issue : Pathukutty v. Avathalakutis (1888)
13 Mad. 66; Casamally v. Currimbhoy (1911) 36 Bom. 214, 258, 12 I. (. 225. So far
as this particular illustration goes, it would be a good wakf under the Wakf Act [see
8. 161 below].

Baillie, 564. The same is the rule of Shiah Law : Baillie, Part IT, 218 ; Syeda Bibi
v. Mughal Jan (s).

.

As to an alternative bequest to charity, see s. 108A above.

155. Maintenance of settlor and payment of his debts.—A wakf
18 not invalid because it contains a provision for the mainten-
ance and support of the settlor during his lifetime or for the
payment of his debts out of the rents and profits of the endowed

property [Wakf Act, sec. (3), cl. (b)].

[(a) A Hanafi Mahomedan female conveys her house to her husband upon trust
to pay the income of the house to her during her life, and from and after her death
to devote the whole of it to certain charitable purposes. This is a valid wakf, though
the charitable trust is not to come into effect until after the founder’s death : Hedaya,
237; Doe dem Jan Beebee v. Abdoolah (1838) Fulton's Rep. 345; Fatmabibi v. Advocate-
General of Bombay (1881) 6 Bom. 42, 51-52; Cassamally v. Sir Currimbhoy (1912) 36
Bom. 214, 12 1. C. 225; Muhammad Zain v. Nur-ul-Hasan (1923) 45 All. 682, 74 1. C.
142; Ma E Khin v. Maung Sen (1924) 2 Rang. 495, 88 1. C. 167, ('25) A. R. 7L

(b) A Hanafi Mahomedan exccutes a deed of wakf by which he directs that the

income of the property dedicated should in the first instance be applied for the payment
of his debts, and after the debts are paid, towards certain religidus and charitable pury,

(%) (1002) 24 All, 231. The actual declsion in v. Anjuman Adra Begum (1002) 25 All. 236
this case cannot be supported since the 80 1. A. 94, egum ( ) ’
Privy Council ruling in Hagar Aii Khan
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posee. This is & valid wakf, though the charitable trust is not to come into operation
until after all the debts have been paid : Luchmiput v. Amir Alum (1882) 9 Cal. 176 ;
Janjira v. WMohammad (1922) 49 Cal. 477, 483, 67 L C. 77, ('22) A. C. 429 [a case under
the Wakf Act). Such & wakf is not valid under the Shiah Law : see below * Shiah
law.”}

Life-interest for seitlor—Note that a Sunni Hanafi Mussalman may reserve a life-
interest for himself by the deed of wakf. He may also provide for the payment of his
debta out of the income of the wakf property. A Shiah Mussalman cannot do either
of these. See below ‘‘Shiah law.”

Shiah law.—According to the Sunni law, the settlor may reserve the usufruot the
endowed property for himself for his life. According to the Shiah law a wakf is not
valid unless the settlor divests himself of the property from the date of the creation of
the wakf (j). Hence a settlor aocording to that law cannot reserve any portion of
the income of the wakf property to Aimself during his life. If he reserves the whole
income to himself, the wakf is wholly invalid. If he reserves a portion of the income,
say, one-third, the wakf is invalid as to one-third of the corpus, but valid as to the
remaining two-thirds (k). But he may create a life-interest in favour of another person,«
e.g., his wife (I).

Again, according to the Shiah law, a wak{ is not valid, if it provides for the payment
of the settlor's debts. The reason is that according to that law the settlor should divest
himself of all interest in the property dedicated, and reserve nothing for himself either
directly or indirectly (m) : Baillie, Part II, 219.

Wakf Act.—The present section is practically a reproduction of s. 8, cl. (b) of ‘the
Wakf Act. That section applies to Hanafi Sunnis only. It doesnot apply to Sunnis of
other sects, nor does it apply to Shiahs.

156. Wakf by immemorial user.—When land has been
used from time immemorial for a religious purpose, e.g., for the
purpose of a burial ground, then the land is by user wakf,
though there may be no evidence to show when or how it was
originally set apart for that purpose (#).

157. Wakf property cannot be alienated or attached.—
When property is dedicated by way of wakf, the ownership
is deemed to be transferred from the dedicator to the Almighty,
and all proprietary rights of men are thenceforth extinguished
in the property (0). The property therefore cannot be
alienated (p) except in the cases mentioned in secs. 168
and 169, nor can it be attached (¢), nor can it pass to the
heirs of the dedicator on his death.

(§) Al Raza v. Sanwal Das (1919) 41 All. 34, (n) Court of Wards v. Ilahi %ﬂb;‘h‘ (1912) 40 Cal.
12,

481, C. 212, Ralub v. M © 5”203. 401 ﬁéals'slu'v .SMA E

llie, Part I1, 218; H v. Mehrum () ewan s Sa . ‘ubseruddin
% MBliz:n 1872) 4 N. W?ﬁl’. 1565 ; Hamid Al (1840) 2 M. 1. A. 390.

v. Mujawar Husain (1902) 24 All. 257, (p) See Afiman v. Hamid ud-Din (1910) Leh. L.J.
() Muhammad Ahsan v. Umardarz (1906) 28 55

AL 68S. (q) See Muhammad Ismail v. Muhammad (1921)
(m) Hemid Ali v. Mujawar (1902) 24 All, 257, 268, 48 AlL 608, 62 1. C. 904,
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Hed., 231, 232 ; Baillie, 5568-560 ; Mutu Ramanandan v. Yava Levvai (r) ; Kuitayan
v." Mammanna (s).

158, Doctrine of cypres.—Where a clear charitable in-
tention is expressed in the instrument of wakf, it will not be per-
mitted to fail because the objects, if speclﬁed happen to fail,
but the income will be applied for the benefit of the poor or to
objects as near as possible to the objects which failed (¢).

Shiah law.—The same is the rule of Shiah law : Baillie, Part II, 216.

Family Settlements by way of Wakf.

History of the Wakf Act.—In order to understand what follows, wakfs may be divided
into two olasses, viz., (1) public, and (2) private. A public wakf is one which is ezclusively
for a religious or charitable object. A private wakf is a wakf which includes provisions
for the benefit of the settlor’s family, his children and descendants ; it is really a wakf
in favour of unborn descendants, and is technically called wakf-alal-aulad. In two
cases it was laid down that ‘‘ to constitute a valid wakf there must be a dedication of
property golely to the worship of God or to religious or to charitable purposes (u),
in other words that a private wakf could not be recognised by a Court of law. But this
extreme view was soon rejected (»), and private wakfs came to be recognised subject
to certain limitations. The question is to what extent they were recognised before the
Mussalman Wakf Validating Act VI of 1913, and to what extent they are recognised
under that Act. We proceed to answer this question, dividing at the same time private
wakfs into two classes :—

1. Wakfs in favour of the settlor's family, children, or descendants, without any
ultimate trust for the poor or for other religious or charitable purpose, as where a Mahomedan
settles property for the benefit of the children and descendants without declaring that in
the event of the extinction of the family, the income shall be applied for the benefit
of the poor or for some other charitable object. Such a trust was invalid according to
the decisions prior to the Wakf Act (w). It is also invalid under the Wakf Act : see the
proviso to s. 3 of the Wakf Act reproduced 1n sec. 161 below.

II. Wakfs in favour of the settlor's family, children or descendants, along with an
ultimade trust for the poor or for other religious or charitable objects.—According to the
Privy Council decisions prior to the Wakf Act, such a wakf is valid, if *‘there is &
substantial dedication of the property to charitable uses at some period of time or
other” (z). But if the primary object of the wakf be the aggrandisement of the
family, and the gi#t to charity is illusory whether from its small amount or from its
uncertainty and remoteness, the wakf in favour of the family is invalid and no effect
can be given to it. It was so held by the Judicial Committee of the Privy Council in

(r) (1917) 44 1. A. 21, 40 Mad. 118, 391 C. 235. (1889) 17 Cal. 498, 509, 17 I. A. 28.
(l) golz) 85 Mad. 080. 683, 18 1. C. 1 (w) Abdul ance v. Hussen Miya (1873) 10 Bom,
v. Gol am Houem (1005) H. C. 7; Nizammudin v. Abdul Gafur (1888)
484-485; Salebhar v. Bao 13 Bom. 264, affirmed by the Privy Council
(1012) 36 Bom. 111 12 1. C. 702, appeal sub-nomine _Abdul Ga!ur i
(u) 4 Ganu V. Hlumt Mi; (1872L)0:¢lf0 Bom. {&,”tgammudin (1892) 17 Bom. 1, 19 I
amj ulla v
(1831)60.1 744. (2) Mahomed Ahsamulla v. Amarchand Rundu
(v) Imlmmv AMr Alum (1882) 9 Cal. 176; (1899) 17 Cal. 1, 408 soo 17 L A. 28,

henulle v Amarchand Kundu.
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the year 1894 in Abdul Fala Mahomed v. Rasamaya (y). Under the Wakt Aot, such
& wakf is perfectly valid, whether the gift to charity be substantial or illusory.
See ss, 3 and 4 of the Wakf Act reproduced in sec. 161 below.

In Abdul Fata Mahomed’s case referred to above, the income of the wakf property
was to be applied in the first instance for the benefit of the settlor’s descendants from
generation to generation, and the trust in favour of charity was not to comse into
operation uniil after the extinction of the whole line of the settlor’s descendanis. Their
Lordships of the Privy Council held that the gift to charity was illusory, and that the
sole object of the settlor was to create a family settlement in perpetuity, and that the
provision for the settlor’s family was therefore invalid. In the course of the judgment
their Lordships said :—

‘* As regards precepts, which are held up as the fundamental principles of Mahome-
dan law [see sec. 24], their Lordships are not forgetting how far law and religion are
mixed up together in the Mahomedan communities ; but they asked during the argument
how it comes about that by the general law of Islam, at least as known in India, simple
gifts [hiba] by a private person to remote unborn generations of descendants, successions
that is of inalienable life-interests are forbidden ; and whether it is to be taken that the
very same dispositions, which are illegal when made by ordinary words of gift, become
legal if only the settlor says that they are made as wakf in the name of God, or for the sake
of the poor. To those questions no answer was given or attempted, nor can their Lord-
ships see any.”

The decision of the Privy Council in 4bul Fata Mahomed’'s case caused considerable
dissatisfaction among the Mahomedan community in India. There is no doubt, ro far
as the Fatawa Alumgirr [Baillie, p. 576 et seq.] goes, that a family settlement with
an ultimate gift to the poor, 18 valid as a wakf. Such a settlement may be in favour of
unborn persons : it may create successive life-interests in favour of such persons ; it may be
“ a perpetuity of the worst and most pernicious kind,” but all this, so the community
argued, was allowed by their own law. The Government of India was thereupon
put into motion, with the result that an Act was passed in 1913, called the Mussalman
Walkf Validating Act, the object whereof was to remove the disability and hardship
created by the said decision. But the said Act, it has been held, is not retrospective,
and it is therefore necessary to state in precise terms what the law was before the

passing of the Act.

159. Law relating to private wakfs before the Wakf Act.—
To constitute a valid wakf, it was not necessary, even before the
Wakf Act, that the property should be solely dedicated to reli-
gious, pious or charitable uses (z). A valid wakf could be
created, even before the said Act, for the maintenance and
support of the settlor’s family, children or descendants, pro-
vided that—

(a) there was an ultimate gift of the whole property to

- charity, that is to say, the ultimate benefit was
reserved for the poor or for any other religious,
pious or charitable purpose ; and

[ ]

(v) (1894) 22 Cal. 619, 634, 22 1. A. 76. | Hamidulla v. Lotful Hﬁ(lsu) 6 Cal. 744.
This extreme view was taken in Ahdul Ganee but it was rejected by the Privy Council in

@ v. Hussen Miya (1873) 10 Bom. H. C. 7 at ahomed Amarchand Kundu

M ARsan v.
p. 13, and it was adopted in Mahkomed (1889) 17 Cal. 498, 500, 17 1. A. 28,
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(b) the gift to charity was substantial [ills. (a) and (e)].

But if there was no ultimate gift to charity [ill. (b)], or,
if there was such a gift, it was illusory, that is, it was small
in amount [ill. (c)], or was too remote [ill. (d)], the provision
for the settlor’s family was held to be invalid.

Under the Wakf Act a Mahomedan may scttle the whole income of the endowed
property for the maintenance and support of his descendants from generation to generation,
provided there is an wltimate gift to charity [s. 161]. Prior to the Act, such a wakf was
invalid as being illusory. See the cases cited in the illustrations below.

[Note.—In the following illustrations, the expressior ‘‘old law '’ means the law
as settled by the Privy Council decisions before the passing of the Wak{ Act.

(a) A Mahomedan conveys certain property to a mutawali, 4. B., with direction
out of the profits of the endowed lands to defray the expenses of a mosque, to give alms
to mendicants, to educate poor students, and to utilize the surplus for the marriages,
burials, and circumcision of the members of 4. B.'s family. Here there is an ultimate
dedication of the whole property to charity. And. further, the dedication to charity is
substantial. It is not too remote as it 18 in ill. (d), for it is not postponed until the
extinction of the whole line of the descendants of A. B. This is therefore a valid wakf :
Muzhurool Huq v. Pubraj (1870) 13 W. R. 235; Derks Prasad v. Inait U'llah (1892) 14
All 375. [Such a wakf, 1t need hardly be said, is also valid under the Wakf Act.]

Note.—In Muzhurool Hug's case Kemp, J., said : *‘ We are of opinion that the mere
charge upon the profits of the estate of certain items which must in the course of time
necessarily cease, being confined to one family, and which after they lapse will leave the
whole property intact for the original purposes for which the endowment was made,
does not render the endowment invalid under the Mahomedan law.” This was approved
by the Privy Council in the case cited in ill. (¢) below.

.

(b) A executes a document purporting to settle as * wakf” immoveable
properties on his wife, his daughter and her descendants. The deed does not
contain any provision for the application of the income in the event of the family be-
coming extinct. This is not a valid wakf under the old law, as there is no ultimate
gift to charity : Abdul Gafur v. Nizammudin (1888) 13 Bom. 264, affirmed on appeal
by the Privy Council, sub nomine Nizamuddin v. Abdul Gafur (1892) 17 Bom. 1, 19 1. A.
170 ; Abdul Ganee v. Hussen Miya (1873) 10 Bom. H.C. 7. [Qucere whether this is a,
valid wakf under the Wakf Act; see notes to s. 160 under the head “ The ultimate
benefit for the poor should be reserved expressly or impliedly.”]

() A Mahomedan executes a document purporting to be a wakframak which
begins with a dedication of his entire properties for certain religious purposes, namely
for defraying the expenses of a mo#jue and two schools, and for sadir warid. The de-
dication is qualified by the words ** in the manner provided by the following paragraphs
and these paragraphs contain provisions for the appointment of the settlor’s sons and
descendants as mutawalis and for their salary, and for the maintenance and supporty
of his family and descendants from generation to generation. The only provision for the
religious works is that the mutawalis should continue to perform them according
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fo oustom, and this requires a very small expenditure compared to the income. The effect
of the deed a8 a whole is that, while it profeases to dedicate as wakf properties

in an annual income of about Rs. 12,000, it leaves it to the members of the family, who
are as mutawalis to retain the control and management, to spend what is customary
for the said religious purposes, and to take as much as they like for themselves and the
members of the family for all time on account of salary as maintenance. Thisis not
a valid wakf under the old law, for the main purpose of the settlement is the aggrandise-
ment of the settlor’s family, and the gift to charity is illusory by reason of the sfaliness
of its amount : Mahomed ARsanulla v. Amarchand Khandu (1889) 17 Cal. 498, 17 1. A,
28; Mugib-un-nissa v. Abdur Rahim (1900) 23 All. 233, 28 I. A. 15 [where the income
to be devoted to charity was left entirely to the mutawali for the time being] ; Mukammad
Munavar v. Razia Bibi (1905) 27 All. 320, 32 1. A. 86 ; Fazlur Rahim v. Mahomed Obedul
1903) 30 Cal. 666. [This is a perfectly good wakf under the Wakf Aot.]

Note.—In Mghomed Ahsanulla’s case their Lordships of the Privy Council observed :
“If indeed it were shown that the customary uses were of such magnitude as to exhaust
the income or to absorb the bulk of it, such a circumstance would have its weight in as-
certaining the intention of the grantor.” Accordingly, where a Mahomedan dedicated
ocertain property, of which the average annual income was Rs. 830, to the performance
of fatehah and kadam sharif ceremonies, and it was found that according to the custom
prevailing in the country the amount required for the ceremonies was Rs. 500 per
annum, it was held by the High Court of Allahabad that the dedication to religious
purposes was substantial and that the wakf was therefore valid : Phul Chand v. Akbar
Yar Khan (1896) 19 All. 211.

(d) Two Mahomedan brothers execute a deed purporting to make a wakf of all
their immoveable properties for the benefit of their children and their descendants from
generation to generation, and, on otal failure of all their descendants, for the benefit of
widows, orphans, beggars and the poor. The provision for the settlor’s children and
their descendants is void according to the old law, for the gift to the poor is too remote,
a8 it is not to take effect until the total extinction of all the descendants of the settlor :
Abdul Fata Mahomed v. Rasamaya (1894) 22 Cal. 619, 22 1. A. 76. [This is expressly
declared to be a good wakf under the Wakf Act: see s. 4. of the Act reproduced in
sec. 161 below.] '

In the above case their Lordships of the Privy Council said : “ If a man were to
settle a crore of rupees, and provide ten for the poor, that would be at once recognised
as illusory. It is equally illusory to make a provision for the poor under which they
are not entitled to receive a rupee till after the total extinction of a family; possibly
not for hundreds of years ; possibly not until the property had vanished away under
the wasting agencies of litigation or malfeasance or misfortune ; certainly not as long
as there exists on the earth one of those objects whom the donors really cared to maintain
in a high position. Their Lordships agree that the poor have been put into this settle-
ment merely to give it a colour of piety, and so to legalize arrgngements meant to
serve for the aggrandisement of a family.”

{e) Two Mahomedan brothers execute a deed whereby they settle lands of the
value of Rs. 20,000 in trust to apply an indetermin¥e portion of the income for the due
performance of customary fatiha for ancestors and to alms giving and to apply the resi-
due of the income in perpetuity for the benefit of the settlor’s sons and their descendants

ithout power of alienation. The amount required for fattha and alms-giving is estimated
by the Court at Rs. 600 per annum. The total income of the trust estate is estimated
at Rs. 1,500, leaving a balance of Ra. 900 for the benefit of the settlor’s descendants.
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It was held by their Lordships of the Privy Council that though only two-fifths of the
income would be devoted to the charity, and three-fifths would go to the family, the
effect of the deed was to give the property in substance to charitable uses, and that the
deed was therefore valid. Their Lordships said : ““ But these figures may vary. They
are not fixed and unalterable. The income may fluctuate or decrease permanently
and the needs of the charity may expand even. The paramount purpose of the grantors
was evidently to provide for all the needs of those charities up to the limit of the trust
funds, the income received from the land. Those needs are the first burden upon that
income. It is the residue, which may be a dwindling sum, that is given to the family.
The contention that, because the share of the income going to the family is at present
larger than that going to the charities, the effect of the deed is not to give the property
in substance to the family, and that therefore it is invalid as a deed of wakf, is, their
Lordships think, entirely unsound ”: Mutu Ramanandanv. Yava Levvas (1917) 44 1. A.
21, 40 Mad. 116, 39 1. C. 235.]

Failure of family trusts : its effect upon subsequent trusis for charity—Suppose that
the gift to charity is too remote as in ill. (d), and the trusts in favour of the settlor’s
family are thereupon declared to be invalid, does the failure of the family trusts involve
the failure of the subsequent gift to charity so as to entitle the settlor or his heirs to
recover back the settled propertics from the mutawali? In Faima Bibi v. The
Advocate-General (a), the High Court of Bombay held that even if the trusts in favour
of the family were not enforceable, the subsequent trust for charity did not fail with
them, but that it was accelerated and took effect immediately, and the settlor was not
therefore entitled to get back the properties. That case was decided 13 years before the
decision of the Privy Council referred to in 1ll. (d) above, and the Court was inclined to
the view that the trusts for the settlor's family were valid. Since the Privy Council
decision, however, it could well be said of the settlement that was before the Bombay
High Court, that ‘‘ the poor had been put into the settlement merely to give it a colour
of piety,” and if the trusts in favour of the family are void on that ground, there is no
reason why the gift for the poor, which is merely colourable, should be enforced by the
Court. The question now under consideration did not arise in any of the cases before
the Privy Council, but in two of them the decree of the High Court which was affirmed
by the Privy Council proceeded on the assumption that the settlor’s heirs were entitled
to immediate possession from the mutawali (b). This question cannot arise in cases
governed by the Wakf Act, for under that Act a wakf 1s valid in its entirety, though
the gift to charity is not to take effect until after extinction of the descendants of the
settlor.

Failure of family trusts : its effect upon concurrent trusts for charity.—Suppose that
there is a concurrent gift to charity ; suppose further that it is illusory by reason of the
smallness of the amount, and that the trusts in favour of the family are thereupon
declared to be invalid. Should effect be given to the concurrent gift to charity ? This
question has been answered in the affirmative, but there is & difference of opinion as to
the extent to whxch effect should be given to it as will appear from the following illus-
tration :—

A Mahomedan executes a deed purporting to be a wakfnama providing for the
payment of Rs. 76 per annum out of the income of the property to the poor, and Rs. 400

@) (1881) 6 Bom. 42. his share in the endowed yl: Mu-
4 qoy ot oy

mad Munavar v. (1905)
ahomed Ahsanulla v. Amarchand Eundu
@ Mok 7 Gal. aoa, 1L A28 [where it o, ﬁ'}' 52 1 A 80 [dooree for the
was held that the wakf bel. , & credi- o e I oule by them for

torotmdﬂuhalnme o toattach ,hm,v property,
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per annum to his children and their descendants ** from generation to generation.”” Here
the gift to charity is illusory by reason of its smallness. The family trusts, therefore,
fail, but the gift to charity is valid, according to the Calcutta (c) and Bombay (d) High
Courts, to the extent of Rs. 75 per annum ; according to the -Madras High Court, it is
valid to the extent of the entire income (Rs. 400) of the property (¢). The Madras deci-
sion, it is submitted, is a result of the misapplication of the Mahomedan doctrine of
cypres (1) [see s. 158].

A case like the one we are now dealing with cannot arise under the Wuk.f Act,
for under that Act the whole wak{ is valid.

Family arrangement based on an invalid wakf.—A executes a deed of wakf. After
A’s death some of his heirs bring a suit against the mutawali and other heirs to set aside
the wakf on the ground that the gift to charity is illusory. The suit is compromised and
an agreement is made whereby the members of the family agree that the wakf is valid
and that allowances fixed thereunder should be paid out of the income to named mem-
bers of the family and upon the death of any of the named persons to his heirs. The
agreement being for consideration, it is enforceable as constituting a valid charge upon
the property, although the wakf is invalid (g).

Limitation.—As to the period of limitation for a suit to recover possession of endow-
ed property on the ground that the wakf is void, sce the undermentioned cases (k).

160. Law relating to private wakfs under the Wakf Act.—
The Mussalman Wak{ Validating Act VI of 1913 is not retros-
pective (), that is to say, it does not apply to wakfs created
before the date on which it came into force [i.e., 7th March
1913]. By the said Act it is provided in effect as follows :—

(1) It is competent to a Mahomedan to create a wakf
for the maintenance, and support wholly or partially of his
family, children, or descendants, and. where the person creat-
ing a wakf is a Hanafi Mussalman, also for Ais own main-
tenance and support during his lifetime or for the payment of
his debts out of the rents and profitsol the property dedjcated,
provided that the ultimate benefit is in such a case * expressly
or impliedly  reserved for the poor or for any other purpose
recognized by the Mahomedan law as a religious, pious or
charitable purpose of a permanent character.

(¢) Bikani Miya v. Shuk Lal (1892) 20 Cal. 116, (k) Mahomcd Torahim v. Abdld Latif 2012) 87
204, 225, following Mahomed Ahsanulla v. Bom. 447, 460-463,

Amarchand Kundu (1889) 17 Cal. 498, 511, Munavar'v. Itazna 1006) 27 All 320,
17 1. A. 28. 324,32 1. A. 86, in appeal from 21 All. 820;
(d) Mahomed v. Mahomed (1903) 56 Bom. L. R. 624 ; 4 Abdul (lauu v Hussen Miya (1873) 10 Bom.

Abdul Rajok v. Jimbabai (1911) 14 Bom, L
R. 295, 8{)2 14 1, C. 988, 4 following 17 Cal. (f) KMjehBokIumm v. Nawab Sir Salimullah (1922)

498 491. A, 153, 49 Cal. 820, 091 C. 188.% ;
(o) Ramamxdhau v. Vada (1910) 34 Mad. 12, 18- A.PC. 107 Amir Bibiv 1914
20, 61.C.1,, n.c. Oﬁlpp.tol’ﬁ (1917)44 39 Bom. 503 20 1. C.
1. A. 21,40 Mad. 116, 39 1.C. 235. gwl‘%"o‘: Jitln (1014, i’Cl; W. N. 70
Bee Mazhar Husain v. Abdul (1911) 33 All.
'y 400, 405-406, 413, 9 1.C. 753 m Cd 1 i?%l?ls:
P ¢ Solehman v. NwabSrSaumM 120,40!.« 110121 89
® (};"22) 4917, A 153, 49 Cal, 820,69 I. C. 138, Ndm-ui- Hag v. Muhammad (1919) 41 All.

("22) A.P.C.1 1,481.C. 04,
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(2) No such wakf is to be deemed to be invalid merely
" because the ultimate benefit for the poor or for such purposes
a8 aforesaid is postponed until after the extinction of the family,
children or descendants of the person creating the wakf [Wakf{
Act, ss. 3-4].

o See the illustrations to s. 159 above.

As under the Privy Council decisions, so under the Wakf Act, itis absolutely necessary
to the validity of a wakf that there should be an ultimate dedication of the whole property
to charity. But while according to the Privy Council decisions, a wakf is not valid unless
the concurrent gift to charity was substantial, a wakf created after the passing of the
Wak{ Act is valid even if there be no concurrentgift to charityatall. Theresult is that
a Mahomedan may now create a wakf for the benefit of his descendants in perpetuity, and
may not give any portion of the income to charity so long as any of his descendants is in
existence, provided there is an wltimate gift to charity. This is 1n accordance with the
view of Mahomedan law as taken by West, J.,in  Fatma Bibi v. The Advocate-General (j),
by Farran, J., in Amrutlal v. Shaik Hussain (k), and by Ameer Ali, J., in Bikani Miya v.
Shuk Lal (). Inthe former case, West, J., said ;

““ If the condition of an ultimate dedication to a pious and unfailing purpose be satis-
fied, & wakf is not made invalid by an intermediate settlcment on the founder’s children
and their descendants. The benefit there successively take may constitute a perpetuity
in the senso of the English law ; but according to the Mahomedan law, that does not
vitiate the settlement, provided the ultimate charitable object is clearly designated.”

It need hardly be stated that the view taken by West, J., Farran, J., and Ameer Ali,
J., was disapproved by the Privy Councilin Abdul Fata Mahomed v. Rasamaya (m). See
ill. (d)to . 159.

The ultimate benefit for the poor should be reserved expressly or impliedly.—According
to Abu Hanifa and Muhammad, it is necessary to the completeness or a wakf that the
ultimate benefit for the poor should be exrpressly reserved. According, however, to Abu
Yusuf, such benefit may be reserved fmpliedly, and this can be done by the mere use of
the word ‘‘ wakf.”” Thus according to Abu Yusuf, if a person simply says * I give this
land by way of wakf to Zeyd,”” the wakf 15 complete, and Zeyd has the usufruct for his
life, and after his death, the income will go to the poor, though the poor are not expressly
mentioned (2). The Fatawa Alumgiri declares a preference for the opinion of Abu
Yusuf (o). In the first case cited inill. (b) tos. 159, the High Court of Bombay held that
the opinion of Abu Hanifa and Muhammad was to be preferred to that of Abu Yusuf,
and it accordingly held that there being no express provision for the ultimate gift to
charity, the deed was not valid as a wakf. This decision was upheld by the Privy Council
on appeal (p). Is it intended by the word * impliedly " which occurs in s. 3 of the
Wakf Act togive effect to the opinion of Abu Yusuf ? If so, the wakf in the Bombay
case above refered to [ill. (b) to s. 159] would be a valid wakf under the Wakf Act. Ina
recent Rangoon case it was held that a mere declaration of wakf without specifying the
objects of the trust is valid, the presumption being that the property was dedicated
for religious and charitable purposes (g).

(1881) 6 Bom. 42, 53. (o) Baillie's Digest, E 658.
) (1 11 Bom. 493, (p) Abdwl Gafur v. Nizamuddin (1892) 17 Bom. 1,
(1) (1898) 20 Cal. 116, 182-177, 198 1. A. 170 .
(m) (1804) 22 Cal. 619, 22 1. A. 76. (q) Ma E Khin v. Maung Sein (1024) S Rang.
(n) Hedaya, p. 234. 408, 511, 88 I. C. 187, ("25) A. R, 71.
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161, Text of the Mussalman Wakf Validating Act.—The
following is the text of the Wakf Act 6 of 1913, which came
into force on 7th March 1913 :—

An Aot to declare the rights of Mussalmans to make settlements of property by
way of * wakf  in favour of their families, children and descendants.

Whereas doubts have arisen regarding the validity of wakfs created by persons
professing the Mussalman faith in favour of themselves, their families, children and
descendants and ultimately for the benefit of the poor or for other religious, pious or
charitable purposes ; and whereas it is expedient to remove such doubts; It is hereby
enacted as follows :—

Bhort title and 1. (1) This Act (r) may be called the Mussalmans Wakf Vali-
extent. dating Act, 1913.

(2) It extends to the whole of British India.

2. In this Act unless there is anything repugnant in the subject

Definitions. or context.

(1) “ Wakf™ means the permanent dedication (s) by a person professing the
Mussalman faith of any property for any purpose recognised by the Mussal-
man law as religious, pious or charitable (t).

(2) *“ Hanafi Mussalman ™’ means a follower of the Mussalman faith who conforms
to the tenets and doctrines of the Hanafi school of Mussalman law.

3. It shall be lawful for any person professing the Mussalman faith to create a

¢ Mussal wakf which in all other respects is in accordance with the

Po;ercgﬂhusl:emn:ﬁ provisions of Mussalman law (), for the following among other
wakfs. purposes :—

(a) for the maintenance and support wholly or partially of his family, children
or descendants, and

(b) where the person creating a wakf is a Hanafi Mussalman, also for his own
maintenance and support during his lifetime or for the payment of his
debts out of the rents and profits of the property dedicated (v) :

Provided that the ultimate benefit is in such cases expressly or impliedly (w) reserved
for the poor or for any other purpose recognised by the Mussalman law as a religious,
pious or charitable purpose of a permanent character (z). :

4. No such wakf shall be deemed to be invalid merely because the benefit reserved
therein for the poor or other religious, pious or charitable purpose

w;:’lfd‘g}“';;n':; of a permanent nature is postponed until after the extinction
remoteness of of the family, children or descendants of the person creating the

benefit to poor, etc, wakf (y). .
Act s not retrospective : (1914) 30 Bom. It is inserted here to give a completeness
f" mus. 265L C. 9006 ; pfmu) 19( CAI)W N. 76, *  to the matter dealt with in the sections.
79, 27 1. C. 96, 8ee 8. 155 and the notes thereto,
ROY. to the Privy Council decisions in (1) See notes to s. 160.
g m.'ﬂga&“wdlnd h‘i‘z'"glngu',,:?:lfhﬁ“n":“m (z) This is in accordance with the dl?mn of
not be 80 under the Act. Bee ss. 160 and z;";.'grf;;l’} 6 Bom. 42, st p- 83, followed
160, and the notes thereto. » Ser . .
f) Beo s, 146. (v) Contrast with this the observationh of thelr
i'; mu. 146 to 154. Lordships of the Privy Councll in 22 Cal.
[()

is not a new provision, It is in accord- 619, at p. 634, and see ss. 26, 159 and 160
ance with the law as settled before the Act. and the notes thereto,
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Baving of local and 5. Nothing in this Act shall affect any custom or usage whether
Sectarian custom, local or prevalent among Mussalmans of any partioular class or sect.
162, Succession per stirpes.—In the case of a wakf in favour
of descendants as contemplated by s. 3 of the Wakf Act, the
succession is per stirpes, and not per capita, contrary to the
general rule of the Hanafi law of inheritance (z).

163. . Sons and daughters take equal shares.—In the case of
such a wakf as is referred to in sec. 162, males and females
take equal shares, unless it is otherwise expressly provided (a).

As to descendants in the female line, see the undermrationed cases (b).
Of Mutawalis or Managers of Wakf property.

163A. Mutawali,—A mutawali is a superintendent or
manager of wakf property. If appointed by an indenture
of trust in the English form, the wakf property vests in him as
a trustee. If appointed orally or by an informal writing
called wakfnamah, he is more like a receiver appointed over
property than a trustee and he has no estate in the property
which he is appointed to manage ; he possesses powers ‘over
it but not an interest in it (c).

4 by a wakfnamah appoints himself the first mutawali of an immoveable property
dedicated by him to charity, and appoints B and C to succeed him as mutawalis, After
A’s death, his heirs take possession of the property, and refuse to deliver possession of the
property to B and C alleging (1) that tho wakf is not valid, and (2) that the wakf property
is not vested in B and C. The Court finds that the wakf is valid. B and C are entitled
to a decree for possession, though they are not trustees appointed by an Indenture of
Trust and though the wakf property is not vested in them as such ().

The question as to which of two or more rival claimants is entitled to act as muta-
wali may be referred to arbitration. The appointment of a person as mutawali by an

arbitrator is not invalid (e).

164, Who may be mutawali.—(7) Subject to the provisions
of sub-s. (2), the founder of a wakf may appoint himself (f)

(2) Macnaghten, 341; Sayad Mahomed v. Sayad (d) (1920) 47 I, A. 224, 42 All. 609, 57 I.C. 329,
Gohar (1881) 6 Bom. 88, 90-91. « supra,

g; iﬁmm 3.12}1;’3:112,‘ Gﬁlegt,’;;ﬂi 0 Bom. (e) M“;?IM(" ;i)ﬁui (181124) 46 All. 856, 81 I.C.
H. C. 7, at p. 14; (Shekh RKarimodin v. d v e Dl
Naw:‘:’; Mlgu I:S'ayajlisssaulo Bom].{ 119. ) Bllgie‘..ﬂz} d;"g:g.lza, 238 ;anIl’lllq, Pa(rfs,g;
) M Mol o A el 51 T 0 B H. Co19: Sbiul Rajak v. Jum-

1920) 47 1. A. 224, 42 All, 609, 57 I.C.
{ ) 1 v’ Haji Abdur Rahim babai (1011) 14 Bom. L. R. 205, 14 1. C,
uhammad

329, Narain Das §
1920) 47 Cal. 808, svoj, 58 1.0, 705; 988 ; Rustam Ali v. Mushtaq
v. Balusami (1921) 48 . A, 302, 44 Husain (1920) 47 1. A. 224, 42 AW. 609.

831, 65 1. C. 161, (22) A. P. 0. 123, 57 1.C. 929.
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or his children and descendants (g), or any other person, even
a female () or a non-Moslem (z), to be mutawali of wakf

property.

But where the wakf involves the performance of religious.
duties, such as the duties of a sajjadanishin (spiritual pre;
ceptor [s. 175], a muezzin (crier), a khatib (Koran-reader), or an
Imam in a mosque, neither a female () nor a non-Moslem (k)
1s competent to perform those duties, though they may perform
such of the duties attached to the wakf as are of a secular
nature.

(2) Neither a minor (i.e., one who has not attained
uberty) nor a person of unsound mind can be appointed
mutawali (I). But where the office of mutawali is hereditary,
and the person entitled to succession is a minor, the Court may
appoint another person, to discharge the duties of mutawali
during the minority of the person entitled thereto (m).

Where the Mulawaliship goes with the office of sajjadanishin, a woman cannot suc-
ceed to the mutawaliship either solely or jointly with another, the reason being that the
office Of sajjadanishin is a priestly office involving the performance of spiritual and
religious duties which, according to Mahomedan law, cannot be performed by a

woman (n),

165. Appointment of 2 new Mutawali.—Whenever any person
appointed a mutawali dies, or refuses to act in the trust,
or is removed by the Court, or the office of mutawali otherwise
becomes vacant, and there is no provision in the deed of wakf
regarding succession to the Office, a new mutawali may be

appointed (0)—
(a) by the founder of the wakf, if he be dead ;
(b) by his executor (if any) ;

) Ballle, 601. () Ameer Ali, Vol. I, 351. )
8) Batllie, 601; Wahid Ali v. Ashruff Hossein () Baillie, 801; Piran v. Abdool Karim (1891)
1882) 8 Cal. 732; Shahar Banoo v. Aga 19 Cal. 203, 219-230; Syed Hasan v. Mir
ahomed (1907) 34 c;p‘. 118, 4 mlu A(io‘los o )*(1 8’3‘,‘,‘“{3 1&}1750 40 2%\1. 941, 88 1.(34. 528

unnavary Begam v. Mir i m, . N swupra ; hmad
ﬁlbd. 1038, 01 1. C. 480. ) v. Khatun Begam (1917) 39" All. 288, 87

Vol. I, 351. 1. C. 885.
g; :l:ll?;:niubu v. Hussain Sheriff (1868) 4 (r) Kaniz v. Saiyid (1923) 2 Pat. 819, ("23) A.
M. H. C. 23; Ibrambibi v. Hussain Sheriff P. 241, 77 1. C. 209,
1880) 8 Mad. 95 [Mujavar of s d ] (o) Advocate-General v. Fatima (1872) 9 B. H. C,
Slmmlvmmv. Mgr Mahapalli (1918) 19; Khajeh Salimullah v. Abdul Khair
* @ Mad. 1038, 1038, 61 1. C. 489 [Imam (1909) 87 Cal. 263 ; 3 1. C. 419; Phatmabasi
of a ue.] Shahoo Banoo v. Aga v. Haji Musa (1913) 38 Mad. 491, 21 1. O,
Mahomed dwr) 34 Cal. 118, 064,
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(c) if there be no executor, the mutawali for the time
being may, on his death-bed, appoint his own
successor subject, however, to the provisions of
8. 166 below ;

(d) if no such appointment is made, the Court may
appoint a mutawali. In making the appointment
the Court must have regard to the following
rules :—

(i) The Court should not (even if it be assumed
that it has the power to do so) disregard
the directions of the founder except for the
manifest benefit of the endowment (p);

(ii) the Court should not appoint a stranger, so
long as there is any member of the founder’s
family in existence qualified to hold the
office (¢) ;

(i) where there is a contest between a lineal des-
cendant of the founder and one who is merely
related to the founder but is not his lineal
descendant, the Court is not bound to appoint
the lineal descendant, but it has a discretion in
the matter, and in the exercise of that dis-
cretion it may appoint such relation in pre-
ference to the lineal descendant () ; :

(iv) the right of management of religious insti-
tutions such as Khangahs attached to Dargas
is to be decided according to the prevailing
usage, that usage being taken as an indication
of the direction of the founder (s).

Basllte, 603-604 ; Macnaghten, p. 70, sec. 6, p. 344, case X.

Clause (d), sub-cl. (iii).—In Skakar Benoo v. Aga Mahomed, cited in cl. (iii), the
founder was a Shiah, and his lineal descendant who claimed to be appointed mutawali
was a female of the Babi sect. The Court refused to appoint her mutawali, saying that
though she was not disqualified from acting as & mutawali, she being a female could at
best discharge many of her duties only by deputy, and being a Babi she might not take
a zealous interest in carrying out the religious obsorvances of the Shiah school for which

Kha Salimullah v. Abdul Khair (1908) | (r) Shakar Banoo v. Aga Mahomed (1907) 34
@ s%u. 20‘8. 268, 37 1. C. 419. (1909 Cal. 118, 34 I. A. 46. 7‘
{9) 9 B. H. C. 19, supra. () Ilmil“ inyca :’“W 3 (1912) 36 Bom. 308,
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the trust was founded, and the Court appointed as mutawali a relation of the founder
though he was not a lineal descendant of the founder. Their Lordships of the Privy
Council after stating that their attention had been called to the earlier texts said :
“ The authorities seem to their Lordships to fall far short of establishing the absolute
right of the lineal descendants of the founder of the endowment, in a case like the present,
in which that founder has not prescribed any line of devolution.” "
Powers of Court.—As regards the management of public religious or charitable
trusts, their Lordships observed in Makomed Ismail v. Akmed Moola (f) as follows :

“It has further been contended that under the Mahomedan law the Court has no
discretion in the matter [i.c., appointment of trustees of the mosque in question] and
that it must give effect to the rule laid down by the founder in all matters relating to
the appointment and succession of trustees or mutawalis. Their Lordships cannot help
thinking that the extreme proposition urged on behalf of the appellants is based on a mis-
conception. The Mussalman law, like the English law, draws a wide distinction between
public and private trusts. Generally speaking, in case of a wakf or trust created for
specific individuals or a determinate body of individuals, the Kazi, whose place in the
British Indian system is taken by theC ivil Court, has, in carrying the trust into execution
to give effect so far as possible to the expressed wishes of the founder. With respect,
however, to public religious or charitable trusts, of which a public mosque is a common
and well known example, the Kazi's discretion is very wide. He may not depart from the
intentions of the founder or from any rule fixed by him as to the objects of the benefac-
tion ; but as regards management, which must be governed by circumstances, he has com-
plete discretion. He may defer to the wishes of the founder so far as they are conform.
able to changed conditions and circumstances, but his primary duty is to consider
the interests of the general body of the public for whose benefit the trust is created. He
may in his judicial discretion vary any rule of management which he may find either not
practicable or not 1n the best interests of the institution.” In the case cited above,
the dispute was as regards the management of a Sunni mosque in Rangoon. The Sunnis
of Rangoon are some of them Randherias and some of them Soorties. The mosque
was founded by a Randheria, it was subsequently rebuilt and improved with money
the bulk of which was supplied by Randherias, and the management had been for about
50 years in the hands of Randherias. It was not alleged that they had mismanaged
the trust. Under these circumstances their Lordships held that all other conditions,
being equal, the Randheria section was perfectly entitled to manage and act as trustees
of the mosque.

166. Mutawali may’ appoint successor on his death-bed.—
In the absence of any provision in the deed of Wakf, or of any
evidence of usage regarding the devolution of the office of
mutawali, the mutawali for the time being may, on his death-
bed, nominate his successor ; but such appointment cannot be
made if the founder is alive or if he has left an executor com-
petent to make the appointment (u). [See s. 165.]

. (@) ‘lﬂls? 48 1. A. 127, 184, 43 Cal. 1085 1100, | (u) Baillle, 604; Piran v. Abdool Karim (1891)
1. C. 30. Beealso Jbrahim Esmacl I 10. Cal. 203, 219; Zoolska Bibi v. Syed

. Abdool Carrim (1008) 85 1. A, 151,
fu (s case from l&nuﬂ us], Zynul Abedin (1004) 6 Bom. L. R. 1058,
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The appointment of a successor by a mutawali can only
be made while on death-bed or in death-illness. A
mutawali has no power to renounce the office and transfer it to
another person while he is in good health (as distinguished
from being on death-bed or in death-illness), unless such a
power was expressly conferred upon him by the founder. But
a fhutawali may appoint a deputy, whenever he likes, to help
him in the management, e.g., in collecting the rents or other
proceeds of the endowed property and expending them for the
purposes of the endowment (v).

A mutawali may appoint even a stranger as his successor in office ; he is not bound
to appoint a member of the family of the founder (w).

167. Office of mutawali not hereditary.—The Mahomedan
law does not recognize any right of inheritance to the office of
mutawali (z).

Where there is & vacancy in the office of mutawali, and the Court is called upon
to appoint a mutawali, the Court will ordinarily appoint a member of the founder’s
family in prefercnce to a stranger, and a senior member in preference to a junior member.
But where no such appointment is to be made, and the suit is merely one to oust the
defendant from the office of mutawali, the defendant being already in possession and
enjoyment of the office, the Court will not oust the defendant from the office, merely because
the plaintiff is the elder brother and the defendant a younger brother, or because
the plaintiff isa member of the founder’s family and the defendant isa stranger.
The reason is that according to Mahomedan law no right of inheritance attaches to the
office of mutawali. The office, however, may be hereditary by custom. But such a
custom, being opposed to the general law, must be supported by strict proof. The mere
fact that three persons from the family of the plaintiff were successively mutawalis is
not sufficient to prove that the office devolved by heredity (y).

168. Mutawali cannot mortgage or sell.—(Z) A mutawali
has no power, without the permission of the Court, to mortgage,
sell or exchange wakf property or any part thereof, unless he
is expressly empowered by the deed of wakf to do so.

(2) A mortgage of wakf property, though made without
the previous sanction of the Court, is not void if made for a
justifying necessity, and may be retrospectively confirmed by
the Court (z).
Baillie, 805. Where the rate of interest on a mortgage is excessive, the Court may
award interest to the mortgagee at a lower rate.

v) Belllle, 604; Khajeh Salimullah v. Abdul v. Sayad Zain (1880) 13 Bom. 555, 561 ;
® Khair ’é,moo) 87 Cal. 268, 277-278,38 1. C. Phatmabi_v. Haji Musa (1913) 38 lhd'
419; id Ali v. A:lm:g Hussain (11882) 401, 21 1. C. 964 ; Alimannessa v, Abdul
8 Cal. 782 ; Ameer All, 3rd ed., Vol. 1, pp. Sobhan (1910), 43 Cal. 467, 82 1. C. 21.
855-368. See Sultan Ahmad v. Abdul (y) 18 Bom. 560, supra ; 38 Mad. 491, 21 L. C. 964,
Gang (1919) 46 Cal. 18, 18. _supra.
(w) Sheikh Amir Ali v. Syed' Wazir (1905) ® C. (2) Nimai Chand v. Golam Hussein (1909) 37%al.
W. N. 878. 179, 8 1. C. 853. See Afiman v. Hamid-
(z) Macnaghten, p. 344, case X; Sayad Abdulla «d-Din (1919) Lah. L. J. 55.
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Permission of Court, how to be oblained.—It was held by the Calcutta High Court
in o case decided in 1909 that a mutawali, desirous of obtaining the sanction of the
Court for a sale, mortgage, or lease of wakf property, must proceed by way of suit, and
not by an application under the Trustees Act 27 of 1866, the reason given being that the
Trustees Act applies only to trusts in the English form constituted by persons of purely
English domicile or by persons governed by the Indian Succession Act, and that it does
not apply to Mahomedans (a). But this decision was disapproved in recent
where it was held that the sanction may be obtained on an application and that noesuit
is necessary (b). In Bombay it would seem that leave may be obtained on an

application under the Trustees Act (c).

Unauthorized alienation—period of limitation.—A mutawal sells or mortgages or
grants a lease of wakf property without the sanction of the Court. What is the period
after which the possession of the alienee becomes adverse against the wakf 3 This ques-
tion has been considered in the undermentioned cases (d).

169. Power of mutawali to grant leases.—A mutawali
should not lease wakf property, if it be agricultural, for a term
exceeding three years, and, if non-agricultural, for a term ex-

ceeding one year—

(a) unless he is expressly authorised by the deed of
wakf to do so;

(b) or, where he has no such authority, unless he has
obtained the leave of the Court to do so (e);
such leave may be granted even though the
founder may have expressly prohibited the grant
of a lease for a longer term.

Bailhe, 606-607. As to limitation in the case of unauthorized leases, see Vidya
Varuth: v. Balusami (1921) 48 1. A. 302, 44 Mad. 831, 65 1. C. 161.

170. Allowance of officers and servants,—The mutawali
has no power to increase the allowance of officers and servants

attached to the endowment, but the Court may in a proper case
increase such allowance.

Ameer Alj, vol. I, 369.

Halima hatun n re, (1909) 37 Cal 870, (& Vulyas Bulusams 1921) 481. 4. 302, 44 Mad.
(@ Hohna Fgun (1909) ? Y88, 65 1. C. g1, ('23) A. P. . 128

()] Faknmnam v. Distruet Judge (1920) 47 Cal Abdur Rahim v. Naragan Du (1923) 50 1.
92, 56 T. (‘]475 Habwar v. bgmdanmzza .: sl;l, (:;0 g:l 3[29, ol SMO ('23)
1924 ( 331, 77 1, 49, (" . C. , [mo ubbatya v
( C) 'L * ) Mahamad (1923) 50 A 295, 46 Mad.
() Soe Kalumdm v. Narandas (1881) 5 Bom 751, 74 I, C. 492, 3) A.P.C, 175
154, and Lungv Moolpy (1819) 21 Bom, [nfe in execution of decree].

T.R.1111,54 T C 455, where 1t was held,
on & peﬂtl:m for lppolntment of new (¢) Wog{atunmua, in the matter of (1908) 36 Cal,

@ trustees, that the Act applied to Hindus in
Bombay.
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171, Remuneration of mutawali.—The founder may provide
for the remuneration of the mutawali whether the mutawali be
the founder himself or some other person. Such remuneration
may be a fixed sum or it may be the residue of the income

- of the wakf property after defraying the expenses necessary

for the maintenance of the wakf (f). If no provision is made
by the founder for the remuneration of the mutawali, the
Court may fix a sum not exceeding one-tenth of the income
of the wakf property (g9). If the amount fixed by the founder
is too small, the Court may increase the allowance, provided
it does not exceed the limit of one-tenth (k).

172. Removal of mutawali,—A mutawali may be removed
by the Court on proof of misfeasance or breach of trust, or if it
be found that he is otherwise unfit to hold the office,- though
the founder may have expressly directed that the mutawali
should not be removed in any case. The founder has no
power, after delivery of possession, to remove a mutawali,
unless he has expressly reserved such power in the deed of
wakf.

Baillie, 608 ; Macnaghten, p. 79, 5.5 ; Gulam Husain v. Aji Ajam (1860) 4 Mad. H.C.
44 ; Advocate-General v. Fatima (1870) 9 Bom. H. C. 19, 23-24) [a Shiah case] ; Hidaitoon-
nissa v. Syed Afzo0l (1870) 2 N. W. P. 422 [a Shiah case]. A founder, who is himself &
mulawali, may bLe removed by the Court on the ground of misconduct.

173. Personal decree against mutawali.—(Z) No portion of
the corpus of wakf property can be attached and sold in execu-
tion of a personal decree against the mutawali, not even if
there be a margin of profit coming to him after the performance
of the duties attaching to his office. But the surplus profit
that may remain in the hands of the mutawali for his own

benefit may [probably] be attached ().

(2) The office of mutawali cannot be attached in execu-
tion of a personal decree against him (j).

In Bishen Chand v. Nadir Hoosein (1887) 15 Cal. 329, 15 I. A. 1, it was contended
on behalf gf the decree-holder that as some surplus always remained in the hands of the
trustee after the performance of the trusts, he (the decree-holder) was entitled to attach
so much of the corpus as was represented by the surplus income. But it was held by
their Lordships of the Privy Council confirming the decision of the Calcutta High Court,
that * the corpus of the estato cannot be sold, nor can any specific portion of the corpus
of the estate be taken out of the hands of the trustee because there may be a margin of
profit coming to him after the performance of all the religious duties.”

Sayid Ismail v. Homedi Begum (1921) 6 Pat. Bishen Chand v. Nadir Hossein®(1887) 15
O e e, 245290 62 T 0. w55, R S Sasen 13
(9) Mohiuddin v. Sayiduddin (1808) 20 Cal. 810, ) Sarkum 1v. Rahaman Buksh (1806) 24 Cal.

. 83, 9.
(A) Ameer Alj, Vol. I, 369,
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Miscellaneous.

174, Public Mosques.—Every Mahomedan is entitled to
enter a mosque dedicated to God, whatever may be the sect
or school to which he belongs, and to perform his devotions
according to the ritual of his own sect or school. But it is not
certain whether a mosque appropriated exclusively by the
founder to any particular sect or school can be used by the
followers of another sect or school.

Ata-Ullah v. Azim-Ullah (1889) 12 All. 494 ; Jangu v. Ahmad-Ullah (1889) 13 AlL
419; Fazl Karim v. Maulla Baksh (1891) 18 Cal. 448, 18 1. A. 59 ; Abdus Subian v.
Korban Ali(1908) 85 Cal. 294 ; Maula Bakhsh v. Amir-ud Din (1920) 1 Lah. 317,57 1. C.
1000

In the first of these cases, it was held by the High Court of Allahabad, that a mosque
dedicated to God is for the use of all Mahomedans, and cannot lawfully be appropriated
to the use of any particular sect. This ruling was referred to by their Lordships of the
Privy Council in Fazl Karim’s case, but they declined to express any opinion on it, stating
that the facts of the case before them did not properly raise that question. In Abdus
8Subhan’s case, the High Court of Calcutta doubted whether a special dedication of a
mosque to any particular sect of Mahomedans would be in accordance with Mahomedan
Ecclesiastical law. The view taken in Ata-Ullah’s case was followed by the High Court
of Lahore in Maula Bakhsk’s case. The point cannot therefore be said to be quite settled.
But when a mosque is not appropriated to any particular sect, there is no doubt that it may
be used by any Mahomedan for the purposes of worship without distinction of sect.
Thus a Shafei may join in a congregational worship, though the majority of worshippers
in the congregation may be Hanafis ; and he cannot be prevented from taking part in the
service, because according to the Shafei practice he pronounces the word amin (amen)
in a loud voice, and the Hanafi practice is to mutter the word softly. Similarly, Maho-
medans of the Amil-bil-hadis or Wahabi sect have the right to worship in a mosque built
primarily for the use of Hanafis and generally used by them, though their views in the
matter of ritual differ from those of the Hanafis. But there is nothing in the Mahomedan
law to entitle the members of a new sect to pray as a separate congregation behind an
Imam chosen by themselves (k).

As to management of mosques, see notes to s. 165, ‘‘ Powers of Court.”

175. Sajjadanishin: Kbankah.—A sajjadanishin is the head

of a khankah, a Mahomedan institution analogous in many res-
ts to a math where Hindu religious instruction is dispensed.
%e: is the teacher of religious doctrines and rumles of
life, and the manager of the institution and the administrator
of its charities, and has, ordinarily speaking, a larger right in
the surplus income than a mutawali (). But this does

(k) Hakim Khalil v. Malik Israfi (1917) 2 Pat.
L. J. 108, 37 L C. 802

. 108, . 302, v.
() Vidga Faruthi v. Balusami (1921) 48 1. A, 302,

812, 44 Mad. 831, 841, 65 1.C. 161, ('23)
A.P.C. 123; Zynud
Abedin (1904} 6 Bom. L. R.1
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not mean that in ever{ case the whole income from a khankah is
at the disposal of the sajjadanishin. At certain shrines the
members of the founder’s family other than the sajjadanishin
are entitled to share in the surplus offerings which remain after
payment of expenses (m). .

The word “sajjadanishin” is derived from sajjada, that is, the carpet used by Meho-
medans for prayer, and nishin, that is sitting. The sajjadanishin takes precedence on the
carpet during prayers [Baillie, p. 608, f. n. (1)]. The office of & mutawali is a secular office;
that of a sajjadanishin is a spiritual office, and he has certain spiritual functions to per-
form. A person may hold the office both of a mutawali and a sajjadanishin at the same
time. A sajjadanishin may, like a mutawali (s. 167) appoint his own successor. As
to the distinction between the two offices, see the undermentioned cases (n). A minor
cannot act, and he therefore cannot be appointed a sajjadanishin (o).

175A. Takia.—A takia is a religious institution recog-
nized by law, and an endowment to a takia is as valid a
wakf as to a khankah (p) [s. 175].

* Takia ** means literally a resting place. The word is now used to denote the place
where a fakir (holy person) resides and 1mparts religious instructions to his disciples and
others.

Law relating to the protection, enforcement and
administration of endowments.

176. The following is a list of enactments which provide
for the protection, enforcement and administration of en-
dowments :—

(i) Official Trustees Act 2 of 1913.

(i1) Charitable Endowments Act 6 of 1890, ss. 2, 3, 4,
5, 6 and 8.

(iii) Religious Endowments Act 20 of 1863, s. 14.
'(iv) The Code of Civil Procedure, 1908, s. 92.

(v) Charitable and Religious Trusts Act 13 of 1920.

(m) Mubammad_Hamid ~v. Mian Mahmud Cal. 674.
) (929 50 T Aoy 106-106, 4 Lah. 15, 20 (o) (1801) 19 Cal. 208, 219-220, supra.

1 . Abdool Karim (1891) 19 Cal. 208 ; ) Hussain Shah v. Gul Mulmm‘d (1925)
= P"»g”m:m; of Stalca r\l".”J(lohiu)ddm (1900) 27 @ Lah. 140, 88 I, C. 816 ("25)AL."420.
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CHAPTER XIII.
PRrE-EMPTION.

177, Pre-emption.—The right of shufaa or pre-emption
is a right which the owner of an immoveable property possesses
to acquire by purchase another immoveable property which
has been sold to another person.

Hed., 547 ; Baillie, 475 ; Gobind Dayal v. Inayatullah (1885) 7 All. 775, 799.

“A right of pre-emption is not a right of re-purchase, but is simply a right entitling
the pre-emptor to be substituted for the vendee as purchaser and to stand in his shoes
in respect of all the rights and obligations arising from the sale under which he derives
his title. A person, who chooses to pre-empt, therefore, must take upon him the burden
of the obligations subject to which the sale was made as well as the benefits accruing
therefrom. In other words, he can get no more than that for which the vendee bargain-
ed.” A4 mortgages his property to B to secure repayment of Rs. 50. A then sells the
property, subject to the mortgage. to C for Rs. 200. D claims the right to pre-empt by
offering Rs. 200 to C. C accepts Rs. 200, and delivers possession of the property to D.
B then sues D to enforce his mortgage. D contends that he had no notice of the mort-
gage when he claimed the right of pre-emption, and that he is not therefore bound to pay
the mortgage-debt. This contention cannot be upheld, for D stands in the shoes of
C, and C’s purchase was subject to B's mortgage (g).

178, Law of pre-emption not applied in Madras Presidency.—
The Mahomedan law of pre-emption is applied by the Courts
of British India to Mahomedans as a matter of “ justice, equity
and good conscience,” except in the Madras Presidency where
the right of pre-emption is not recognised at all [unless by local
custom as in Malabar (7)]. The reason given by the Madras
High Court for refusing to recognise the right is that the law of
pre-emption places a restriction upon liberty of transfer of
property, and is therefore opposed to “ justice, equity and good
conscience "’ (8).

See notes to 5. 5 above. R

179. Special Acts.—The law of pre-emption in the
Punjab is regulated by the Punjab Laws Act, 1872, as amended
by Act XII of 1878, and in Oudh by the Oudh Laws Act,
1876. These acts apply to Mahomedans as well as non-

Téjpal # Girdhari Lal (1908) 30 All. 130. Tbrahim v, Muni Mir Udin (1 .M, O,
g; m'rnmv.xn&mnzmmwm.m. ‘ @ 26.mv uni Mir Udin (1870) 6 H. M. 0
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Mahomedans, with the result that the rules of the Mahomedan
Law of Pre-emption do not apply even to Mahomedans in
those places except on the footing of local custom (z).

* 180. Pre-emption among Hindus,—The right of pre-emption
-18 recognized by custom among Hindus who are either natives
of, or are domiciled in (u), Behar (v), and certain parts of
Gujarat, such as Surat, Broach and Godhra-(w), and it is
governed by the rules of the Mahomedan Law of Pre-emption
except in so far as such rules are modified by such custom (z).

Where the existence of any such custom is generally known
and judicially recognized, it is not necessary to assert or prove

it (y).

The explanation lies in the fact that under the Mahomedan law, non-Mahomedans
are as much entitled to exercise the right of pre-emption as Mahomedans (Baillie, 477).
Accordingly, during the Mahomedan rule in India, claims for pre-emption were enter-
tained by the Courts of the country, whether they were preferred by or against Hindus,
In this wise, the Mahomedan law of pre-emption came to be the customary law of Behar
and Gujarat. But tho law of pre-emption as applied to Hindus in those places was the
Hanafi law, the Mahomedan sovereigns of India being Sunnis of the Hanafi sect, and
the same law is now applied to them in cases of pre-emption. But it is a necessary con-
dition of the application of the Mahomedan law of pre-emption to Hindus in Behar
and Gujarat that they should be either natives of, or domiciled in, those places. It is
not enough that the party is a Hindu and owns immoveable property in those places.
Thus in a recent Calcutta case the right of pre-emption was denied to a Hindu who was
& co-sharer of certainimmoveable property in Behar, but who was neither a native of,
nor domiciled in, that place (z). See notes to s. 180A below.

180A. Pre-emption by contract.—(Z) Rights of pre-emp-
tion may be created by contract between the sharers in a

village (a).

(2) A Mahomedan vendor may agree with a Hindu
purchaser that the Mahomedan Law of pre-emption applying
between the vendor and his co-sharer, also a Mahomedan,
should be applicable to the purchase. Where such a contract
is entered into, and the vendor informs his co-sharer about

(t) Wilson’s Digest of Anglo-Muhammedan Law, 40 Bom. 358, 821I. C. 933 [not in Khandesh]
8. 853. Suaram v. Sayad Sirajul (1917) 41 Bom.

(u) Parsasth Nath v. Dhanai (1905) 32 Cal. 988. 636, 649, 42 1.C, 82 [not in Kolaba] : Motilal
(v) Fakir Rawot v. Emam (1863) Beng. L. R. v. Harlal (1920) 44 Bom. 696, 57 1. C. 500
Bup. Vol. 85; Jadu Lal v. Janki Koer [Ahmedabad]; Ram Chand v. Goswami

(1912) 89 Cal. 915, 39 I. A. 101, 15 1. C.659, %1923) 45 A1l.501, 74 I. C. 879, "23) A, A.

* (w) Gordhandas v, Prankor (1869) 6 B, H. C. 13 [Benares—as to houses only, and not
A. O, 263, read with Dahyabhai v. Pandya agricultural lands]. .

1014) 88 Bom. 188, 185-188, 22 1. C. 289; (%) Chakuuri v. Sundri (1008) 28 All, 500; Jai

ivan v. Kalidas (1021) 456 Bom. 604, Kuar v. Heera Lal (1874) 7 N, WaP. 1

60 1. C. 901 [Surat—as to houses only, (y) Jadu Lalv.Janki Koer (1908) 35 Cal. 575.
and not agricultural lands}; Gokaldas v. (z) Parsasth Nath v. Dhanas (1905) 82 Cal: 988.
Partab (1916) 18 Bom, L. R. 603, 856 I. C.  (a) Digambar Singh v. Ak (1915) 87 All. 129
871 [Godhra) ; Mahomed v. Narein (1016) 141, 421.A.10,18, 28 I. C. 34,
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it, and the co-sharer makes the ° dex.nands’ as required by
law [s. 186], he is entitled to pre-emption against the pur-
chaser, though the purchaser may be a Hindu (b).

Introduction of the law of pre-emption into India.—In Digamber Singh v. Ahmad (c),
their Lordships of the Privy Council said : * Pre-emption in village communities in
British India had its origin in the Mahomedan Law as to pre-emption, and was appa-
rently unknown in India before the time of the Moghul rulers. In the course of time
customs of pre-emption grew up and were adopted among village communities. In
some cases the sharers in a village adopted or followed the rules of the Mahomedan law
of pre-emption, and in such cases the custom of the village follows the rules of the Maho-
medan law of pre-emption. In other cases, where a custom of pre-emption exists, each
village community has a custom of pre-emption which varies from the Mahomedan
law of pre-emption and is peculiar to the village in its provisions and its incidents. A
custom of pre-emption was doubtless in all cases the result of agreement amongst the
share-holders of the particular village, and may have been adopted in modern times
and in villages which were first constituted in modern times. Rights of pre-emption
have in some provinces been given by Acts of the Indian Legislature. Rights of pre.
emption have also been created by contract between the sharers in a village. But in
all cases the object is as far as is possible to prevent strangers to a village from becoming
sharers in the village. Rights of pre-emption when they exist are valuable rights, and
when they depend upon a custom or upon a contract, the custom or the contract, as the
case may be, must, if disputed, be proved.”

g 181, Who may claim pre-emption.—The following three
classes of persons and no others, are entitled to claim pre-
emption, namely :—

(1) a co-sharer in the property (d) [shafi-i-sharik] ;

(2) a participator in immunities and appendages, such
as aright of way or a right to discharge water (e)

[shafi-i-khalit] ; and

(83) owners of adjoining immoveable property -[shafi-i-
jar], but not their tenants (f), nor persons in posses-
sion of such property without any lawful title (g)
[Baillie, 481].

The first class excludes the second, and the second excludes
the third. But when there are two or more pre-emptors be-
longing to the same class, they are entitled to equal shares of
the property in respect of which the right is claimed [Baillie,
500].

() Sita: v. Sayad Sirajul (1917) 41 Bom. 636, T1.A.101, 16 1. C. 659.

1, 42 1. C. 32. (e) Karim v. Lal (1005) 2 All. 127,
(¢) 37 All, 120, 140-141, 421.A.10,18,281.C. 84. (f) Gooman Singh v. Tripool Sing (1867) 8 W. R,
(d) Jadu Lal v. Janmki Koer (1912) 89 Cal. 915, 89 487

(9) Beharec Ram v. Shoobudra (1868) 9 W. R. 455,
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The High Court of Calcutta has held that where there
are three co-sharers in a property, and one of them sells his
share to another, a third co-s%arer has no right to claim pre-
emption (k). But the right of pre-emption arises if the
sale is by one co-sharer to another and a stranger (;). The
Calcutta decisions proceed on the ground that the reason for
allowing pre-emption is to prevent the inconvenience which
may result from the introduction of a disagreeable stranger
as a co-sharer or a neighbour, but no such annoyance can
result from a sale by one co-sharer to another co-sharer. The
Allahabad High Court has in recent cases dissented from the
Calcutta rulings and held that even if the sale is made toa co-
sharer alone who, if the share were sold to a stranger, would
be entitled to pre-empt, other persons belonging to the same
class are, entitled to claim pre-emption against him (j).
The High Court of Bombay has followed the Allahabad
rulings ().

Exception.—The right of pre-emption on the ground of
vicinage does not extend to estates of large magnitude, such as
villages and zemindaris, but is confined to houses, gardens, .
and small parcels of land (I). The right, however, may be
claimed by a co-sharer (m).

[(a) A, who owns a piece of land, grants a building lease of the land to B. B builds
a house on the land, and sells it to C. A is not entitled to pre-emption of the house,
though the land on which 1t 1s built belongs to him, for he is not a co-sharer, nor a par-
ticipator in the appendages of the house, nor an owner of adjoining property : Pershads
Lal v. Irshad Als (1807) 2 N. W. P. 100.

.(b) A owns a house which he sells to B. M owns a house towards the north of
A’s house, and is entitled to a right of way through that house. N owns a house towards
the south of A's house, separated from A4’s house by a party wall, and having a right
of support from that wall. Both M and N claim pre-emption of the house sold to B.
Here M is a participator in the appendages, while N is merely a neighbour, for the
right of collateral support is not an appendage of property. M is therefore entitled
to pre-emption in preference to .N; see Ranchoddas v. Jugaldas (1899) 24 Bom. 414;
Karim v. Rriyo Lal (1905) 28 All. 127. It is immaterial that M’s right of way has not
been perfected by prescription under the Easements Act. In such a matter the rules

() Lalls Nowbat Lall v. Lalla Jewan Lalt (1879) (k) Vithaldas \2-.”.1[?%:{«» (1920) 44 Bom. 887,

¢ Cal. 831 [F. B.] 581.C ] ) )

(§) Saligram v. Raghubar (1888) 15 Cal, 224, (1) Mahomed Hossein v. Mohsin Ali (1870)

(§) Amir Hasan v. Rakim Bakhsh (1807) 10 All, 8 B. L. R. 41, 50; Abdul Rahim v. Kharag
466 ; Abdullah v, Amanat-ullah (1899) 21 Singh (1892) 15 All. 104; Munna lal v.
All, 202; Muhammad  Yakub v. Kanhai Hajira Jan (1910) 33 All 28, 7 1. C. 404,
Lal (10227) 44 AL 83, 64 1. C.673,(°22) (m) Sitaram v. Sayad (1917) 41 Bom. 636, 652-
A. A. 167, dissenting on this point from 653,42 1. C, 82; Jadu Lal v, Koer
Baldeo v. Badrinath (1809) 31 All, 519; (1012) 89 Cal, 015, 39 1. A. 101,151.C.
Zia-ud-Din v. Abul (1023) 456 All, 487, 659, H; id-ud-Din v, Latif-un-Nissa
77 1. C.27; Nadir v. Sadig (1925) 47 All, (1922) 44 All. 114, 64 I. C. 456, (22

86 1. C. 589, ('.5) A.A. 361. A, A. 301 [Zemindari].
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of Mahomedan law are to be applied, and that law does not prescribe any period
which would give a person the right to enjoy an immunity, such as a right of way (n).

Note.—In the above illustration, the house owned by M is a dominant heritage,
and the pre-empted house is a servient heritage, for M has a right of way through it.
But M would not, the less be & ** participator in the appendages,” if the pre-empted
property was the dominant heritage and his property was the servient heritage : Chand
Khan v. Naimat Khan (1869) 3B. L. R., A. C. 206. And M would still be a * partici-
pator,” if his house and the pre-empted house were both dominant tenements having
a right of easement against a third property : Mahatab Singh v. Ramiahal (1868) 6
Beng. L. R., at p. 43.

(¢) A, B, and C are co-sharers in a house. 4 sells his share to B. According to
the Caloutta rulings C is not entitled to pre-empt. According to the Allahabad and
Bombay rulings, C is entitled to pre-empt half of 4's share. The result would be
the same if B and C were participators in appendages.]

Hed., 548-550 ; Baillie, 481-484, 500. The right of pre-emption cannot be resisted
on the ground that the pre-emptor was not in possession of his own property at the date
of the suit. It is ownership, and not possession, that gives rise to the right (o).

When pre-emption is claimed by two or more persons on the ground of participa-
tion in a right of way, all the pre-emptors have equal rights, although one of them may
be a contiguous neighbour (p). The reason 1 that the Mahomedan law does not
recognize degrees of nearness in the same class of pre-emptors (g). But nearness
may be recognized by custom (r).

Villages and Zemindaries.—The reason why the right of pre-emption cannot he
claimed when the contiguous estates are of large magnitude is that the law of pre-emp-
tion ““ was intended to prevent vexation to holders of small plots of land who might be
annoyed by the introduction of a stranger among them.” But this principle apples
only when the right of pre-emption is claimed merely on the ground of rcinage. It does
not apply where the right is claimed by a co-sharer. See the section.

Females.—A female is not precluded from maintaining a suit for pre-emption if she
is by law entitled to inherit, even though it may be a widow’s estate (5) But a female

entitled to maintenance only is not entitled to pre-cmpt (t). .

8hiak Law.—By the Shiah law the only persons entitled to the right of pre-emption
are co-sharers : Baillie, Part II, 179 ; Qurban v. Chote (u), and that too if the number
of co-sharers does not exceed two (v).

182. Sale alone gives rise to pre-emption.—The fight of
pre-emption arises only out of a valid (w), complete (z), and

(n) M v Badn Natk (1909) 81 AllL 519, 2 (0) Karsan Singh v. Muhammad (1885) 7

60 ; Bhupal v. Mohan (1897) 19 All
(0) Sakina Mbn V. Ammm (1888) 10 All. 472. 824.
(p) Earim Balduh v. Khuda Bakhsh (1894) 16  (u) (1899) 22 ALl 102.

ALL 247,
(@) Saidud D v. Latif-iun-Nisa (1922) ¢ ® A AL e B ot Hog (1055}

AL 116 116117, 04 T C. 456, (20 A, A e oY oa e 55,

. M i 'y

® Al ;70, 70 I. C. 417, ('24) )A A'All. 1, (w) Hed., Aﬁﬂi’b Mm@?ﬁf Na; [ n-Nt:hu:

r) Dhanra; Rameshwar v. Ajai where
781.0C. 904, ("2¢) A. A(zz ee wu not ascertained nt date of

(8) Ishar Devi v e0 Ram ( 924) 5 Lah, 435,

tract).
(°'2) A, L. 88, 84 L.C. 434. @ Hed., 550 ; Balllle, 475-477,
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bona fide (y) sale. It does not arise out of gift, sadaka (s. 144),
wakd, inheritance, bequest (z), or a lease even though in per-
petuity (a). Nor does it arise out of a mortgage even though
1tamay be by way of conditional sale (b) ; but the right will
accrue, if the mortgage is foreclosed (c). The right arises even
if the property sought to be pre-empted is sold by an official
receiver or by an order of the Court (d). A transfer of pro-
perty by a husband to his wife in lieu of dower is a sale (e).

Ezplanation I.—According to the Mahomedan law a
sale is an exchange of property for property with the mutual
consent of the parties, the exchange consisting in payment
of price by the purchaser to the vendor and delivery of
possession by the vendor to the purchaser. The execution
of an instrument of sale is not necessary (f). According
to the Transfer of Property Act, 1882, s. 54, a sale of pro-
perty of the value of Rs. 100 and upwards is not complete
unless made by a registered instrument. It has been held by
a Full Bench of the Allahabad High Court. that although the
rules of the Mahomedan Law of Sale have been superseded by
the provisions of the Transfer of Property Act, the question
whether a sale is complete so as to give rise to the right of
f)re-emption is to be determined by applying the Mahomedan
aw, and if a complete sale is effected under that law as where
the price is paid and possession is delivered, the right of pre-
emption will arise. though the sale may not be complete
under the Transfer of Property Act (g). On the other hand,
some judges have expressed the opinion that the right of

re-emption does not arise until after registration as required
Ey the Transfer of Property Act (2). In Jadu Lal v. Jank:
Koer (1), Brett, J., suggested that a solution of the problem
was to be found in determining in each case what was the
intention of the parties as to the date when the sale should be
considered as complete. The rule suggested by Brett., J.,
was adopted by some judges in Calcutta (j) and Patna (k)

(y) Parsashth Nath v. Dhanar v. (1905) 32 Cal. 989.  (g) Begam v Muhammad (1894) 16 All. 344

(2) Balllle, 471. [F. B.], Nayn-un-Nwsa v, Ajab _Ah

(a) Dewanuttualls v. Kazem BMolla (1837) 15 (1900) 22 All. 843; Janki v. Gwjadat
Cal, 184. (1885) 7 All. 482 (F. B]

(b) Gurdial v. Teknarayan (1865) B. L. R. Sup, () Banerii, J.,in 16 All, 344, 356, supra : Carnduff,
Vol. 166 J., in Budhai v. Sorawllah (1914) 41 Cal.

(c) Batul Bequm v. Mansur Ali (1901) 24 All. 17, 043, 949, 23 1. C. 3056: Mullick, J,, in
( Briz Narain v. Kedar Nath (1923) 45 All. 186, Kheyalv v. Mullick (1916) 1 Pat. L, J,,
(e) Fida Ali v. Muzaffur Ali (1882) 5 All. 65; 174, 177-178, 84 I, C. 210.
Nathu v, Shadi (1916) 87 All. 522, 20 1. C. (i) (19808) 85 Cal. 576, 599, afimd. in 39 Cul.
495, doubted bg Mr, Ameer Ali, -Vol, 1, 915, 391, A. 101, 15 1. C. 659,
3rd ed.), p. 587, £, n. (1). () Richardson, J., in (1914) 41 Cal. 943, 953,
42 ; Balllle, 476; 85

H , 241 ; Macnaghten, H 23 1. C. 385, supra.
v By. v. Muhammad (1894) 16 All, 344, (k) Ro&, Jé, lglalﬂlofl Pat. L. J. 174, 179, 3¢
. . C. , supra.
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and also by the High Court of Bombay in Sitaram v.
Sayad Sirajul (). The decision of the Bombay Court in
Sitaram’s case was affirmed on appeal by the Judicial Commit-
tee. In the course of the judgment their Lordships of the
Privy Council said: “ You are to look at the intention of the
parties [that is, the vendor and the vendee] in determining
what system of law was to be taken as applying and what was
to be taken to be the date of the sale with reference to which
the ceremonies were performed ” (m). In a later case the High
Court of Bombay followed the Kull Bench decisions of the
Allahabad High Court ().

Ezplanation 1I.—It has been held by the High Court of
Allahabad that the right of pre-emption arises not only when
an out-and-out sale has been completed, but also when a
complete contract of sale, without any option to the vendor,
has been made (o).

The importance of the question now under consideration arises in this way. A
Mahomedan is not entitled to pre-emption unless he makes the * demands ' required
by law (s. 186). These demands should not be made before the sale is complete. They
should be made after the sale is complete, and immediately after the pre-emptor hears
of the sale, that is, a completed sale. Now a sale according to the Mahomedan law is
completed by payment of the price by the purchaser to the vendor and by delivery of
possession by the vendor to the purchaser. But a sale under the Transfer of Property
Act is not complete unless made by a registered instrument. Hence the view taken
by some Judges that the ¢ demands ’ should be made after registration of the sale-deed.
But if this view be accepted, the vendor and vendee, with a view to defeat the pre-
emptor, may not execute and register a sale-deed, and may complete the transaction
by payment of price and delivery of possession so as to deprive the pre-emptor of the
right of pre-emption. Hence the rule suggested by Brett, J., and approved by the
Judicial Committee, namely, to ascertain in each case what was the intention of the
parties as to the date when the sale should be considered as completed.

A agrees to sell his house to B in January 1918 for Rs. 300. On 1st February 1918

B pays the purchase-money to 4, and obtains possession of the house from 4. The
sale-deed is registered on 1st March 1918. The pre-emptor comes to know of the pay-
ment of price and delivery of possession on 15th February 1918, but he does not make
the ““ demands ” (s. 186) until 2nd March 1918, being the date on which he first comes to
know of the registration. Is he entitled to pre-emption? (1) No, according to the
Allahabad High Court (p), for the sale, according to that Court, became complete on
_payment of the price and delivery of possession, and the pre-emptor having failed to make
the * demands-’ on 15th February when he first came to know of it, the right of pre-
emption is lost by delay. (2) If the sale be regarded as complete on regisiration, the pre-
emptor is entitled to pre-emption, for he made the ‘ demands’ when he first came to

917) 41 Bom. 636, 651-652, 42 I. C. 8 1. C. 018, ('22) A. B. 124.
@ g !z)llmved bdulla 1) 42‘

in 4 v, Ismail (102 (0) Zaminé Begam v. Ehan Muhammad (1924)
Bom, 802, 64 1. C. 018, 46 All, 142, 811, C. 586, ;".'4) A. A, 251,
(m) Sitaram v. Jiawl Hasan (1921) 45 Bom, follg. (1894) 16 All. 344, 847.
1 48 1. A. 475, 64 1, C. 8 (p) (1894) 16 All. 344,

(n) Abdulls v. Ismai} (1922) 46 Bom. 802, 64
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know of the registration. In fact, if he had made the ‘ demands’ before registration,
they would have been premature, and he would not have been entitled to pre-emption
unless he made the * demands > again immediately after he came to know of registra-
tion. (3) According to the rule.now laid down by the Judicial Committee, the inten-
tion of the parties is the sole guide. Therefore, if in the case put above, possession
was not given and no part of the price was paid till registration, the intention of the
parties would be taken to be that they did not regard the sale to be complete till regis-
tration, and the ‘ demands’ in such a case should be made immediately after the pre-
emptor hears of the registration (¢). But if the contract of sale says, *‘ I have agreed
to sell you my share for Rs. 29,000, Rs. 1,000 paid down, and the remainder payable
in two quick instalments, and that a formal deed of sale shall be executed and regis-
tered,”” and the agreement further contemplates a notice of the transaction to be given
by the vendor to his co-sharer on the same day, and provides that if the co-sharer elects
to purchase the vendor's share, the vendor should immediately return the Rs. 1,000
to the purchaser, it is the date of the agreement that is to be taken as the date of the
sale and it is with reference to that date that the co-sharer (pre-emptor) should perform
the necessary ceremonies (r).

Lease in perpetuity.—A lease even though in perpetuity does not give rise to the
right of pre-emption. But a transaction, though in form a lcase, may in truth and
substance be a sale, as where the property is of the value of Rs. 2,000, and a lease is
given for 99 years under which Rs. 1,950 are paid as premium and Re. 1 is reserved as
annual rent. In such a case the pre-emptor is entitled to pre-emption, though the
transaction is in form a lease. The Mahomedan law does not recognise the device of
dressing up a transaction of sale in the garb of a leasc so as to defeat the right or pre-
emption (). See s. 192 below.

183, Ground of pre-emption to continue up to decree.—The
right in which pre-emption is claimed—whether it be co-
ownership, or participation in appendages, or vicinage—must
exist not only at the time of sale, but at the date of the suit
for pre-emption (#), and it must continue up to the time the
decree is passed (u). But it is not necessary that the right should
be subsisting at the date of the execution of the decree (v),
or at the date of the decree of the appellate Court (w). The
reason is that the crucial date in these cases is the date of the
decree of the Court of first instance ().

Thus if a plaintiff, who claims pre-emption as owner of a contiguous property,
sells his property to another person after nstitution of the suit, he will not be entitled
to a decree, for he does not then belong to any of the three classes of persons to whom
the right of pre-emption is given by law : see s. 181 above. But once the decree is
passed, the plaintiff does not forfeit the right of being put into possession of the pre-
empted property in execution of the decree, although he may have alienated his property

(g) 85 Cal. 576; 41 Cal. 9043, 950, 954, 23 1. 6 1. C. 426 ; Nuri Mian v. Ambica Singh
o . (1917) 44 Cal. 47, 34 I. C. 869.
(r) (1021) 46 Bom. 1066, 48 I. A. 475, 64 1. C. (v) Ram Sahai v. Gaya (1884) 7 All 107,
826, supra. (w) Baldeo Misir v, Lagan (1023) 45 AllL
(9) Muhammad v. Muhammad (1918) 40 All %24) A.A.82,771.C. 604; Umrx v.
822, 44 1, C. 227, man (1924) 46 All, 321, 701, C.%217,
(t) Janki Prasad v. Ishar Das (1809) 21 All, 874, (°24) A.A. 448,
(v) Ram Gopal v. Piari Lal (1809) 21 All. 441; () (1028) 46 All. 709, 710, 77 L C. 604, ("24) A.A,
Tafazzul v. Than Singh (1910) 32 All. 567, 82, supra.
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sefore execution or alienated it before the date of the decree of the appellate Court. It
need hardly be mentioned that a plaintiff does not forfeit his right of pre-emption merely
because he had on a previous occasion mortgaged his own property on which his right of
pre-emption is based (y).

<

184, Doubt as to whether buyer should be a Mahomedan.—
According to the Allahabad decisions, it is not necessary to
enforce the right of pre-emption, that the buyer should be a
Mahomedan (z). According to the Calcutta (a) and Bombay (5)
decisions it is necessary, except in the cases mentioned in
ss. 180 and 180A, that the buyer should be a Mahomedan.
But all the three Courts are agreed that the seller and the
pre-emptor should both be Mahomedans (c).

There are no Madras decisions, because in Madras the law of pre-emption is not
applied even as between Mahomedans [». 178].

The vendor should be a Mahomedan. Hence no right of pre-emption can be
claimed by a Mahomedan when the vendor is & Hindu or a European, though the vendee
may be a Mahomedan.

The pre-emptor also should be a Mahomedan, the reason being that 1f he is a
Mahomedan and subsequently wants to sell the pre-empted property, he is bound to
offer 1t to his Mahomedan neighbours or partners before he can sell it to a stranger.
But a non-Mahomedan is not subject to any such obligation, and he can sell to any
one he likes. The law of pre-emption contemplates both a right and an obligation,
and if a non-Mahomedan were allowed to pre-empt, it would be allowing him the right
without the corresponding obligation. This is the principle underlying the decision
of the Allahabad High Court in Qurban’s case (d), where 1t was held that a Smah Maho-
medan could not maintain a clain for pre-emption based on the ground of wicinage
when the vendor is a Sunni. The decision was hased on the ground that by the Shiah
law a neighbour as such has no right of pre-emption, and that if he were allowed to pre-
empt, he might sell his house to any one he hiked, and his Sunni neighbours could not
successfully assert any right of pre-emption against him.

The vendee also, according to the Calcutta High Court, should be a Mahomedan.
Hence a Mahomedan cannot obtain pre-emption of property sold by a Mahomedan
to a Hindu. According to that decision, the right of pre-emption is not a right that
attaches to the land, but is merely a personal right. If it were a right attaching to the
land, it might be claimed, even against a Hindu or any other non-Mahomedan purchaser,
““We cannot, . . . in justice, equity and good conscience, decide that a Hindu
purchaser in a district in whch the custom of pre-emption does not prevail as amongst
Hindus, is bound by the Mahomedan law, which is not his law, to give up what he has
purchased to a Mahomedan pre-emptor.” On the other hand, it has been held by the

(y) Ujagar Lal v. Jwz Lal (1896) 18 All. 382, (¢) Dwarka Dass v. Hassain Bakhsh (1878) 1 All,

(2) Gotnnd Da}al v. Inayatulla (1885) 7 All. 776 ; 564 (Hindu vendor); v.
Abbas Aly v. Maya Ram (1889) 12 All. 229, Hurrychurn (1872) 10 B.L. R. 117 (Euro-
(a) (Kudratulla v. Mahwni Mohan (1869) 4 Beng. pean vendor); Qurban v. Chole (1899) 22
L.R.134. All. 102 (Shiah pre-emptor against Sunni
(d) Sitaram v. Sayad Sirajul (1917) 41 Bom. vendor and Sunni vendee).
649-650, 42 1. C. 82; M v

. 82; V.
Narain (1916) 40 Bom. 358, 82 I. C, 923,  (d) (1899) 22 Al 102,
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Allahabsd High Court that it is not necessary that the vendee should be a Mahomedan.
and that pre.emption can therefore be claimed even against a Hindu purchaser.
Aoccording to that Court, a Mahomedan owner of property is under an obligation
jmposed by the Mahomedan law to offer tho property to his Mahomedan neighbours
or partners before he can eell it to a stranger, and this is an incident of his property
whigh attaches to it whether the vendee be a Mahomedan or a non-Mahomedan.
The Bombay High Court has adopted the view taken by the High Court of Calcutta.
Acoording to the Calcutta and Bombay High Courts, the right of pre-emption may be
enforced against & Hindu vendee, in those cases only where the right is recognised by
custom as stated in s. 180, or 1s created hy cuntract as stated in s. 180A.

+ 185, Pre-emption in case of sale to a shafee.—When the
sale is made to one of several shafees (persons entitled to pre-
empt), the other shafees are not entitled, according to the deci-
sions of the Calcutta High Court, to claim pre-emption against
him. But when the sale is made to a shafee and a stranger,
and the property sold is conveyed to them both as a whole for
one entire consideration, the other shafees (who, of course, must
belong to the same class as the shafee-purchaser) are entitled
to claim pre-emption of the whole share sold as if the whole
was sold to the stranger alone [ills. (a) and (b)].

The same rule was followed by the High Court of Allahabad
up to the year 1896, but in recent cases[ill. (c)] it has been held
by that Court that even when the sale is made to a shafee
alone, the other shafees are entitled to claim pre-emption of
their share against him.

The High Court of Bombay has followed the recent
Allahabad decisions in preference to the Calcutta decisions (e).

Calcutta Decisions.

[(a) 4, B4nd C are co-sharers in certain lands. 4 seils his share to B. C has
no right to claim pre-emption as to the whole or any part of the share sold : Lalla Nowbut
Lall v. Lalla Jevan Lall (1878) 4 Cal. 831.

(b) A4, B and C are co-sharers in cortain lands. A sells his share at Rs. 1,000
to Band S. It is declared in the sale-deed that two-thirds of the share is to be for B,
and one-third for 8. (' is entitled to claim pre-emption of the whole share sold by
A, and not only of the one-third declared to be for S : Saligram v. Raghubardyall (1887)
15 Cal. 224. [Though the shares are here defined, the amount of purchase-money con-
tributed by each vendee is not. If the price paid by cach had been specified, C (it seems)
would only be entitled to claim pre-emption of the one-third sold to § by offering to
pay the price paid by him.]

(e) Vithaldas v. Jametram (1920) 44 Bom. 887, 58 L(., 279 [F. B.}—a case from Bulsa1. 9
6
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Allahabad Decisions.

(o) 4, B, C and D own each a house situate in a private lane common to all the
four houses. A sells his house to B. Here B, C and D are “ participators in the
appendages " of the house sold, the appendage being the right of way, and C and D are”
each entitled to claim pre-emption of a third of the house, even though the sale is made

to the shafee B alone without any stranger being associated with him: Amir Hflan
v. Rahim Baksh (1897) 19 All. 466 : Abdullah v. Amanat-ullah (1899) 21 AIl. 202.

The decisions referred to in the section are set out in the illustrations. The ground
of the Calcutta decisions may be thus stated in the words of Garth, C.J.: * The
object of the rule (of pre-emption) . . . is to prevent the inconvenience which may
result to families and communities from the introduction of a disagreeable stranger
as a co-parcener or near meighbour. But it is obvious that no such annoyance can
result from a sale by one co-parcener to another.” The recent Allahabad decisions
proceed upon the broad ground that the rule laid down in the Hedaya, that ‘ when
there is a plurality of persons entitled to the privilege of shuffa, the right of all is
equal ”, applies as much when the sale is made to a shafer as when it is made to a
stranger; (f).

186, Necessary formalities to be observed. - No person 1is
entitled to the right of pre-emption unless—-

(1) he has declared his intention to assert’ the right
ummediately on receiving information of the sale. This forma-
lity is called talab-i-mowasibat (literally, demand of jumping,
that is, immediate demand); and unless

(2) he has with the least practicable delay affirmed the
intention, referring expressly to the previous talab-i-mowa-
sibat (f), and made a formal demand—

(a) either in the presence of the buyer or the seller, or
on the premises which are the subject of sale (k),
and

(b) in_the presence of witnesses speczﬁcally called to
bear witness to the demand being made (g). This
formality is called talab-i-ishhad (demand with
invocation of witnesses).

Ezplanation I.—The talab-i-mowasibat should be made
after the sale is completed. It is of no effect if made prior to
the completion of the sale [s. 182].

wn Rajz:b AR v, Chundi Churn (1890) 1: Cnl All 208 ; Muhammad Usman v. M
Mubarak Hussain v. Kasza Abdul (1012) 34 AlL 1, 11 1, C. 819,
27All 160 ; Jadu Lal v, J, élOlZ (h) Pnlad v 16 906) 28 An. 26.
30 Cal. 015, 923, 89 I. o 101. ubarak H Konts
1.C. 659, a (1008 85 Cal. 576. 27

All 160 ; S AHV AW 9! )“
(9) Eulsum Bili v. m ‘uhammad (1696) 18 A8.2900, 71 L. c"«o.(m A.A éﬁ
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Ezplanation II.—It is not necessary that the talab-i-
mowasibat or talab-i-ishhad should be made by the pre-emptor

in person. It is sufficient if it is made by a manager or duly
authorised agent of the pre-emptor (z). When the pre-
emptor is at a distance, it may be made by means of a letter (j).

Explanation 111 —If the talab-i-ishhad is made in the
presence of the buyer, it is not necessary that the buyer should
then be actually in possession of the property in respect
of which pre-emption is claimed (%).

Explanation IV.—When the talab-i-ishhad is made
neither in the presence of the vendor nor on the property
sought to be pre-empted, but in the presence of the buyer,
then if there are two or more buyers, the demand should be
made in the presence of all (I).

Ezxplanation V.—No particular formula is necessary either
for the performance of talab-i-mowasibat or talab-i-ishhad so
long as the claim is unequivocally asserted (m).

Hed., 330, 551 : Balhe, 487-490. 'Che talub-i-mowasibat and the talab-i-ishhad
ure conditions precedent to the exercise of the right of pre-emption (n). The talab-i-
1shhad is as indispensable as the talab-i-mowasibat (0). It 1s stated in the Hedaya
(p. 550) that ** the right of shuffa (pre-emption) 1s but a feeble right, as it is the disseising
of another of his property merely in order to prevent apprehonded inconveniences *’
(e notes to 3. 185 ahove) Hence the formalities must be strictly complied with, and
there must be a clear proof of the observance of those formalities (p). A petition by the
pre-emptor to the sub-registrar praying that the registration of the sale-deed may be
stayed cannot be treated as a talab-i-mowastbat, there being no assertion of the right of
pre-emption (q). The talah-i-mowasibat should be made as soon as the fact of the sale
is known to the claimant. Any unreasonable or unnecessary delay will be construed
as an election not to pre-empt (r). A delay of twelve hours was held in an Allahabad
case to be too lo’xg (8). And it was held in a Calcutta case that where the pre-emptor,
on hearing of the sale, *‘ entered his house, opened his chest, took out Rs. 47-4 *’ (evidently
to tender the amount to the buyer), and then performed the talabi-i-mowasibat, he was
not entitled to claim pre-emption, for the delay was quite unnecessary (¢) [s.187].

(i) Abadi Begum v. Inam Begam (1877) 1 All (n) Deonandan Prashad v. Ramdhari (1917) 44
521A;nAli M ammI% v. }!ﬂmf{nmrl gggg; Cal. 675, 683, 44 1. A, 80, 82, 39 I, C. 958.
18 All. 309 ; Jadu v. Jankv Koer
39 Cal. 016, 80 1. A 101, 15 1. C. 659; (o) Mubammad v. Madho Prassd (1917) 39 All.
Harihar v. Sheo Prasad (1884) 7 All 41 » TR S e TR
[pre-emptor bound by acts and omissions (p) Jad: g"i”ﬁ v. Rajkumar (1870) 4 B. L. R.
ts.] .C.17.

of his s
Syed m?&"i. Lalla Hanuman (1869) 4 Beng. . .
O O 150 Muhammad v. Mulommad (@ Khoyali v. Mullick (1910) 1 Pat. L. J. 174,

. 201, 38 1. C. 849, ; . .

) A1 Mrommad: v Mahammad (1606) 18 AL, () Baignath V. coamdhari (1908) 35 Cal. 402,

() Aliman v. A Husain (1028) 45 All, 449, 73  (s) Ali Muhammad v. Taj Muhammad (1876)
1.C 1029, (‘23) A. A. 855 1 Al 288. 1y

(m) Jog Deb v. Mahomed (1905) 52 Coriab%i (0 Jarfan Khan v. Jaber Mesh (1884) 10 Cal.
AL ss, 11 I C. 797, 383.
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It is not necessary to the validity of ialab-i-mowasibat that it should be
performed in the presence of witnesses. It is enough if the pre-emptor makes known
his intention in some way. But it is of the essence of talab-i-ishhad that it should be
performed before witnesses (). It is also necessary when the talab-i-ishhad is made
that the pre-emptor should refer expressly to the fact of the talab-i-mowasibat having
been previously made and call the attention of the witnesses to that fact, and #his
necessity is not removed by the fact that the talab-i-mowasibat was also performed in the
presence ¢ of witnesses and that the witnesses to the talab-i-ishhad are the same (v).
The talab-i-ishhad, however, may be combined with the talab-i-mowasibat. Thus if at
the time of talab-i-mowasibat, the pre-emptor had an opportunity of invoking witnessex
in the presence of the seller or the buyer or on the premises to attest the talab-i-mowassbat.
and witnesses were in fact invoked to attest it, it would suffice for both the
talabs ‘demands), and there would be no necessity for another talab-i-ishhad. This,
however, is the only case in which the talab-i-ishhad may be combined with the talab-
{-mowasi-bat (w).

The talab-i-mowasibat may be made by using some such words as “I do claim my
shuffa’ (right of pre-emption) [Hed., 551]. The talab-i-ishhad may be made by the
pre-emptor saying, “such a person has bought such a house of which I am the
shafee ; I have already claimed my privilege of shuffa, and now again claim it: be
therefore witness thereof ’ [Hed., 551]. But no particular form is nccessary [Hed.,
551]; what the law requires is that the demand must be to that effect and no more.
It has thus been held that the requirements of a talab-i-ishhad are complied with, if
the pre-emptor states in the presence of the vendor, or the vendee, or on the land
sold, and in the presence of witnesses, ‘‘I hare claimed pre-emption; I still claim it ;
hear witness therefore to the fact "’ (z). If there are several purchasers, it is not neces-
sary that the names of all the purchasers should be enumerated at the time either of
the first or the seccond demand. Thus where a pre-emptor claimed the right of pre-
emption against five purchasers, and the form used was *‘ whereas Jagdeb Singh and
nthers have purchased the property and I have claimed pre-emption,” etc., and this
was proclaimed in the presence of two of the purchasers and at the empty doors of
the other three, it was held that the demand was properly made, and that thero was
nothing equivocal in the formulation of the claim (y).

Explanation I.—See s. 182, Explin. IT and notes thereto.

186A. Transfer of property by purchaser after demands.—
When once a pre-emptor has made the “ demands ”’ required by
law [s. 186], a transfer by the purchaser of the property sought
to be pre-empted will not affect the rights of the Jpre-emptor,
and the pre-emptor is not hound to make fresh * demands ”

against the transferee (z).

187. Tender of price not essential.—It is not necessary
to the validity of a claim of pre-emption that the pre-emptor

W) Jad swh v. Rajkumar (1870) 4 B. L. R., Pershad v. .ﬁlw)
A, C.171.

reuod upon in 37 20 I 0 05.
(v) Mubarak Hmtn v. Kaniz Bano (1904) 27 vomnled ln 17 Cal. 648 (F. B)
All 160 L gadigo A(ltz ;) tbdul 2(519 23) 45 All.  (z) mcmghten,
s T Ot 1. ) Jog Deb . Malumwd(lm) 32 Cal, 982.
Shads (1915) 87 All,
@) 522; 29'1 u vRa q Sh v) Chundi  (z) Mahammad Abdul Muhammad (1024) 46

Chumn (1890) 17 Cnl 43 (F. B.]; Nundo All 889,79 1. C. 16)68 ('24) A.A. 806.
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should tender the price at the time of the talab-i-ishhad [sec.
186]; it is sufficient that he should then declare his readiness
and willingness to pay the price stated in the deed of sale, or,
if he has reasonable grounds to believe that the price named in
#he sale deed is fictitious, such sum as the Court determines
to have been actually paid by the buyer (a).

188. Death of pre-emptor.—If the pre-emptor dies
pending the suit for pre-emption, the suit may be continued
by his legal representatives.

4 sues B for pre-emption. A dies before obtainmg 1 decree in the suit. Accord-
ing to the Hanafi law, the right to sue 15 extinguished, and the suit cannot be prosecuted
by 4’s heirs (b). According to the Shiah and the Shafei law, the right to sue is not
extinguished, and the suit may be continued by .1's heirs [Baillie, II, 190 ; Hed. 561].
According to the Probate and Adminmstration Act, 1881, 8. 89 [now Indian Succession
Act 39 of 1925, s. 3u6], the right 18 not extinguished, and the suit may be continued
by A’s legal representative, that 1s, his executor or administrator. That Act applies to
Mahomedans, and the effect of a recent Bombay decision 18 that whatever be the sect
to which the parties belong, the rule applicable to cases of this kind is that laid
down 1n the said Act, that s to say, if 4 dies leaving a will the suit may be continued
by his executor, and if he dies intesctate 1t may be continued by his heirs on obtaining
I tters of admimstratron (c).

189. Right lost by acquiescence.—The right of pre-
emption is lost if the pre-emptor enters into a compromise with
the buyer, or if he otherwise acquiesces in the sale (). But a
mere offer by a pre-emptor to purchase from the buyer at the
sale-price, made with the object of avoiding litigation, does not
amount to acquiescence (e).

190. Right not lost by refusal of offer before sale.—As the
right of pre-emption accrues after the completion of the sale,
it 1s not lost by a refusal to purchase when the offer is made to
the pre-entptor before the completion of the sale (f).

191. Suit for pre-emption.—Every suit for pre-emption
must include the whole of the property subject to pre-emption
conveyed by one transfer (g).

(a) Baillie, 404, Heera Lall v. Moorut Lall (1869) 483 T. A 475, 479 64 I. C. 826 Sece also
11 W, R. 275 Laja Presad x  Debn Prasad l 'ade of Civil Procedure, 1908, O. 22, r. 1.
(1880) 3 All 236: MNundo Parshad v Gopal | (d) Habwb-un-nwwsa v. Barkat Ali (1886) 8 n%l
(1884) 10 Cal. 1008, Karun Raksh v Khuda ! 276 . Amwr Haidar v. Al Ahmad (192§)
Buksh (1894) 16 All, 247, 248  Sce Jagat 47 All 635, 88 1C. 234, ('25) A A, 424
Sungh v, Baldeo Prasad (1921) 43 ALl 147, [minor)

50 1. C. 67¢ [sale to mortgagee]. (¢) Muhammad Nasw-ud-din v, .Abdul He

(b) Buillie, 1 pp. 605-508 ; Muhemmad Huzain (1894) 16 All. 300; Muhammad Yunnus
v. Nwmat-un-mssa (1897) 20 ALl 83. v. Muhammad Yusuf (1897) 19, All 334.

+4¢) Sayyad Jigul Hugsan v. Sitaram (1912) 36  (f) Abadi Begum v. Inam Bequm (1877) 1 Al.
Bom. 144, 12 I, C. 720 [Shafei], Suaram 6521, Kanhav Lal v. Kalka Prasad (1905
v. Syad Sirayul (1917), 41 Bom. 636, 653, 27 All 670.

42 1 C.382,affd. onapp. to. P.C.in Sitmam  (g) Durga Prasad v. Muns: (138¢) 6 All 423,
v. Jiwul Hasan (1921) 456 Bom. 1056, 1001



166 MAHOMEDAN LAW.

The principle of denying the right of pre-emption except as to the whole of tho
property sold is that if the pre-emptor were allowed to eplit up the bargain, he would be
at liberty to take the best portion of the property and leave the worst part of it with the
vendee (k). “‘ The right of pre-emption was never intended to confer such a capricious
choice upon the pre-emptor "’ (i). But where the purchaser himself sells part of the pro-
perty to another, the pre-emptor is entitled to pre-emption in respect of that portign
which remains with the purchaser (j).

Limitaiion.—A suit to enforce the right of pre-emption must be instituted within
one year from the date when the purchaser takes physical possession of the property,
or, where the subject of the sale does not admit of physical possession, when the
instrument of sale is registered (Limitation Act, 1908, sch. I, art. 10). If the subject
of sale does not admit of physical possession and there is no registered instrument,
the suit will be governed not by art. 10, but by art. 120 (k). When the person entitled
to pre-emption is a minor, the right may be claimed on his behalf by his guardian, but

" the suit must be instituted within the aforesaid period, and the period of limitation
will not be extended by reason of the pre-emptor's minority [Limitation Act, s. 8].

When pre-cmptor vested wnth rights of vendee.—See Code of Civil Procedure, 1008, O,
20, r. 14. Upon a pre-emption decree the property, and the right to mesne,profits there-
from, vest in the pre-emptor only from the date when he pays the amount of the purchase
price finally decreed ; until that time, the original purchaser retains possession and 1s
entitled to the rents and profits ().

191A. Decree for pre-emption not transferable.—A decrece
for pre-emption 1s not transferable so as te entitle the
transferee to obtain possession of the property in suit in
execution of the decree (m).

192, Legal device for evading pre-emption.—When it is
apprehended that a claim for pre-emption may be advanced
by a neighbour, the vendor may sell the whole of his property
excluding a portion, however small, immediately bordering
on the neighbour’s property, and thus defeat the neighbour’s
right of pre-emption. .

Hed., 563 ; Baillie, 512, e! seq. Fabrication is not one of the devices permissible under
the Mahomedan law for defeating the right of pre-emption (n). Seec notes to s. 182,
‘ Lease in perpetuity.”

193. Sect-law as governing pre-emption.—(Z) If both the
vendor and pre-emptor are Sunnis, the right of gre-emption

(h) Sheobharos v. Jiach Rai (1886) 8 All, 462, 44 Cal. 675, 44 1. A, 80, 39 1.C. 968,
(§) Durga Prmd v. Munsi (1884) 6 All, 423, at  (m) Ramasahai v. Gayu (1894) 7 All, 107 111,
426, Nadtr Ali v, Waly (1924) 5 Lah, m, 85
[0)] Ux Ram v, Atma Ram (1924) 6 Lah, 80, 1. C. 182, (°25) AL 202 ; Mehr., Khan V.
80 1.C. 060, (24) AL. 431, Ghulam (1021) 2 Llll. 282, 64 I. C.

f Mansur Ali (1901) 24 All
7; Haunsilla v. maooo) ALW.N.78, (n) Jadu La! v. Janki Eoer (1908) 35 Lal. 575
(U] Dcoﬁmmdu v ari (1889) 12 All, 234 affmd. in (1012) 89 Cal. 915, 89 I, A.
o. Deonandan v. Ramdhari (1917) 156 1. C. 659.

(E)MB&MV
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i8 to be determined according to the Sunni law, and if both the
gartles are Shiahs (0), the right of pre-emption is governed
y the Shiah law (p).

_ (2) If the vendor is a Sunni, and the pre-emptor is a
Shiah, the right of pre-emption is, according to the Allahabad
High Court, governed by the Shiah law, on™ the , principle of
reciprocity explained in the notes to sec. 184 above (g).

(3) If the vendor is a Shiah, and the pre-emptor is a
Sunni, then, according to the Allahabad High Court, the right
of pre-emption is governed by the Shiah law (r) ; but according
to the Calcutta High Court, it is governed by the Sunni law (s).

(#) <The personal law of the buyer is immaterial in these
cases (?).

193A. Points of distinction between the Sunni and the Shiah
law of pre-emption.—(7) According to the Shiah law, no
right of pre-emption exists in the case of property owned by
more than two co-sharers (u).

(2) The Shiah law does not recognize the right of pre-
emption on the ground of vicinage (v), or on the ground of
“ participation in the appendages.”

Baillie, Part IT, 175-179. A4, a Sunni, sells his land to B. A’s neighbour C,
who is a Shiah, sues 4 and B for pre-emption. According to the Allahabad High Court,
the law to be applied is the Shiah law, and under that law a neighbour as suoh
has no right of pre-emption. C is not thercfore entitled to pre-empt. But if we deny
C the right to Yre-empt by applying his own law [Shiah law] to him it is but fair that
when C sells his own property, we should apply the same law, so that if his neighbour
is & Sunni and he claims the right of pre-emption on the ground of vicinage, we
should not allow his Sunni neighbour the right of pre-emption. This is the line of
reasoning followed by the Allahabad High Court in the cases referred to in sub-secs. (2)
and (3). The tendency of the Calcutta High Court is to apply in all cases the Sunni law
of pre-emptionexcept perhaps in cases where both the vendor and pre-emptor are Shiahs.
The reason given by that Court is that the law of pre-emption in force in this
country is the Sunni law of pre-emption.

(0) Bes %obind Dayal v. Inayatullah (1885) 7 All Jog Deb, v. Mahomed (1005) 32 Cal. 982.

776. ut see  Kud: v. Mahini

15) Ao Al v, Mopn Eam 1858 12 A 230 Mohun (1369) 4 B.L.R. 18¢.
nv. . . : .
&) T o v, Foiyaz (1916) 36 ALL 488, 25 10, (W) Adbae AL v. Maya Ram (1850) 12 AL 230 ¢

ahfuz-

. 47 All. 044, 88 1. C. 972, ('25) A. A. 559.
 v. Mahomed (1906) 32 Cal, 982,

«((t'))W D:ﬁll v. I § (18%1) 7 All, 775 ;  (v) Qurban v, Chote (1899) 22 All. 10
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CHAPTER X1V,

MARRIAGE, DOWER, DIVORCE AND PARENTAGE.

A.—MARRIAGE.

194. Definition of Marriage.—Marriage (nikah) is defined
to be a contract which has for its object the procreation and the
legalising of children.

Hed., 25 ; Baillic, 4.

Muta or temporary marriagc.—The Shiah law recognizes two kinds of marriages,
namely, (1) permanent, and (2) mufa or temporary (s. 206 B). The Sunni law does not
recognize mula marriage at all (Baillie, 18).

195. Capacity for Marriage.—(7) Every Mahomedan of
sound mind, who has attained puberty, may enter into a con-
tract of marriage.

(?) Lunatics and minors who have not attained pubeity
may be validly contracted in marriage by their respective ,
guardians [ss. 207-211].

Ezplanation.—Puberty is presumed, in the absence of evi-
dence, on completion of the age of fifteen years.
Bailhe, 4; Hed., 529. Note that the provisions of the Indian Majornity Act, 1875,
do not apply to matters relating to marriage, dower, and divorce. See notes to s. 101
above.
When consent to a marriage is obtained by force or fraud, such marrm}ze is invahd
unless ratified (w).

196. Pro}gosal and acceptance before witnesses.—It is
essential to the validity of a marriage that there should be a
proposal made by or on behalf of one of the parties to the mar-
riage, and an acceptance of the proposal by or on behalf of the
other, in the presence and hearing of two male or one male
and two female witnesses, who must be sane and adult
Mahomedans. The proposal and acceptance must both be
expressed at one meeting; a proposal made at one meeting
and an acceptance made at another meeting do not constitute
a valid marriage.

(w) AW Lalifv. Niyaz Akmed (1909) 81 All. 343, 11.C. 538 [wife's illnees concealed) ; Kuwlsumbé
Kadir (1921) 45 Bom 151, 59 1.C. 438 [pregnancy concealed].
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Hed., 25, 26; 4, 5, Baillie, 10, 14. The usual form of proposal is, ‘I have married
myself to you,” and that of acceptance is, ““ I have consented.”

Shiah law.—According to the Shiah law the presence of witnesses is not necessary
in any matter regarding marriage : Baillie, Part II, 4.
-
* 197, Witnesses.—A marriage contracted without witnesses

as required by s. 196 is invalid (fasid), but not void (batal).

Baillie, 155. As to invalid marriages, see ss. 204A and 206 below.

198. Number of Wives.—It is not lawful for a Maho-
medan to have more than four wives at the same time. Where
a Mahomedan who has four wives marries a fifth wife, tke
marriage is not void (batil), but invalid ( fasid).

Baillie, 30, 154 (fourth class). As to invalid marriages, sce 8s. 204A and 206 below.

198A. Polyandry not allowed.—It is not lawful for a woman
to have more than one husband at the same time.

Baillie, 134 (sixth clus<). ** It 1~ not lawful for a man to marry the wife of another ;"'
Ballie, 38.

199. Marriage with women undergoing iddat,—It is not law-
ful for a Mahomedan to marry a widow or a divorced woman
before the expiration of the period of «ddat which it is incum-
bent upon her to observe on the death of her husband and on
divorce. Where such a marriage does take place, the mar-
riage is not void (batil), but merely invalid (fasid).

Explanation.—The iddat of a woman arising on divorce
1s three courses, if she is subject to menstruation ; if not, it
terminates at the expiration of three months from the date
of divorce. The iddat of a woman arising on widowhood, if
she is not pregnant at the time of her husband’s death, is four
months and ten days, and, if pregnant, four months and ten
days or until delivery, whichever is longer ().

Hed., 12§, 129; Baillie, 38, 151, 352-358. Iddatis prescribed for the establish-
ment of legitimate descent and the prevention of * confusion of blood.” As to invald
marriages, see 83. 204A and 206 below. As to marriage during iddat consequential on
husband’s apostasy, see s. 237 below.

200. Difference of religion.—(7) A Mahomedan male may
contract a valid marriage not only with a Mahomedan
woman, but with a Kitabia, that is, a Jewess or a Christian,

(z) Jhandu v, Mst, Husain Bubn (1923) 4 Lah, 192, 73 [. C. 500, ("23) A. L. 949,
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but not with an idolatress or'a fire-worshippr. But if he does
an 1dolatress or a fire-worshipper, the marriage is

not void (batil), but merely invalid (fasid).

(2) A Mahomedan woman cannot contract a valid mare
riage except with a Mahomedan. But if she does marry a
non-Mahomedan, whether he be a Kitabs (that is, a Christian
of a Jew) or a non-Kitabi (that is, an idolater or a fire-wor-
shipper), the marriage is not void (batil), but merely invalid
(fasid).

Hed., 30; Baillie, 40-42, 151, 153. Kitad means a book, that is, a book of revealed
religion. Kitabi means a male who believes in Christianity or Judaism. Kitabia is &
female who believes in either of these rehigions. The question whether a Buddhist woman
can be regarded as a Kitabia arose 1n a case before the Privy Council, but it was not de-
cided (y). In the same case their Lordships of the Privy Council expressed the opinion
that in all cases where, according to Mahomedan law, unbelief or difference of creed 18
a bar to marriage with a true behever (i.e., a Mussulman), such marriage will be vahd
if the alien in religion embraces the Mahomedan faith  Profession of such faith, whether
with or without conversion, is necessary and sufficient to remove the disalnhity  But
such profession must be made before or at the time of the ceremony (z)

Where either party to a contract 1s a Christian, the marrage must be solemmzed
in accordance with the provisions of the [ndian Christian Martiage Act XV of 1872,
otherwise the marriage is void (see s 4 of the Act). If the marriage 15 solemmized in ac-
cordance with those provisions, it will be valid though 1t be the marriage of a Maho-
medan with a Christian. But if the marriage 15 not so solemnized, it 1 roid though 1t
may have been solemnized according to Mabomedan rites (a).

In a recent Allahabad case the question arosc whether a marriage hetween a Sunni
male and a Shiah female was llegal. It was held that it was not illegal (6).

As to invalid marnages, see ss. 204A and 206 below.

Shiah law.—According to Shiah law, a femule Mahomedan may not lawfully marry
a non-Moslem husband, nor can a male Mahomedan marry 4 woman who 1s not a Kitala.
Buat even as regards a Kutabia, the majority of the Asna-Asharyas hold that only a muta
marriage (s. 252A) can be contracted with her : Baillie, Part 11, 29; Tyalgi, s. 51.

201, Prohibited degrees of consanguinity.—A man is pro-
hibited from marrying (1) his mother or his grandmother how
high soever; (2) his daughter or grand daughter how low
soever ; his sister whether full, consanguine or utgrine; (4)
his niece or great niece how low soever; and.(5) his aunt or
great aunt how high soever, whether paternal or maternal. A
marriage with a woman prohibited by reason of consanguinity
is void (bat:l).

Hed., 27 ; Bailhe, 24. As to void marriages, see ss. 204A and 205A below.
(y) AMBul Razack v. Aga Mahomed Jaffer (1893) (a) Bee Skinner v. Durga Prasad (1004) 81 Al.
A, 56, 64-65, 21 Cal. 666, 674 2

UA. 56, 64, 21 Cal. 606, 678-574, | (b) Anz Bano v. Muhammad (1025) 47 AllL 822,
@ ‘“?ZL,%‘. I 4.5, 6 » BTB5T4, | () At Samd 690, ('25) A. A. 720.

.
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202. Prohibited degrees of affinity.—A man is prohibited
from marrying (1) his wife’s mother or grandmother how high
soever ; (2) his wife’s daughter or grand daughter how low
gpever ; (3) the wife of his father or paternal grandfather how
high soever; and (4) the wife of his son, or of his son’s son or
daughter’s son how low soever. A marriage with a woman
prohibited by reason of affinity is void (batil). .

Hed., 28 ; Baillie, 24-29, 154. As to void marriages, see ss. 204A and 205A below.

203. Prohibition on the ground of fosterage.—Fosterage is
as much a bar to a lawful marriage as consanguinity, except
in the case of certain foster relations, such as a sister’s foster
mother, or a foster sister’s mother, or a foster son’s sister, or a
foster brother’s sister, with any of whom a lawful marriage may
be contracted. A marriage with a woman prohibited by rea-
son of fosterage is void (bat:l).

Hed., 68, 69; Baillie, 30, 134, 194. As to void marriages, sce ss. 204A and 205A
below.

204. Women who cannot be lawfully joined together.—It is
not lawful for a man to have two wives at the same time who
are so related to each other that, if one of them had been a
male, they could not have lawfully intermarried. But there is
a conflict of decisions whether the marriage with the second of
the two wives in such a case is void (batil) or invalid (fasid),
the High Court of Calcutta holding that it is void (c), while
the High Court of Bombay holding that it is merely invalid (d).

Hed., 28, 29; Buaillie, 31, 153. Thus 1t is not lawful for a man to marry his wife’s
sistor in lus wife's hifetime.  According to the Calcutta High Court, such & marriage
is void, and t,hg issuo 1s illegitimate (s. 205A). According to the Bombay High Court,
such a marriage 1s mercly invalid, and the issue is not illegitimate (s. 206). The Calcutta
decision, it is submitted, is not correct.

There is, of course, nothing to prevent a man from marrying his wife's sister after
the death or divorce of the wife : Baillie, 33.

204A. * Distinction between void (batil) and invalid ( fasid)
marriages.—(Z) A marriage which is not valid may be either
void (batil) or invalid (fasid).

(2) A void marriage is one which is unlawful in itself, the
prohibition against the marriage being perpetual and absolute.
( ]

(o) 4i i v. Kari ’ (1805) 28, Cal. l (2) Tajbi v. Mowla Khan (1917) 41 Bom. 485,
130, 89 1. €, 608,
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Thus a marriage with a woman prohibited by reason of consan-
guinity (s. 201), affinity (s. 202), or fosterage (s. 203) is void,
the prohibition against marriage with such a woman being
perpetual and absolute (e).

(3) An invalid marriage is one which is not unlawful in
itgelf, but unlawful “ for something else,” as where the pro-
hibition is temporary or relative, or when the invalidity arises
from an accidental circumstance, such as the absence of wi.-
nesses. Thus the following marriages are invalid, namely—

(a) a marriage contracted without witnesses (ss. 196-
197) ;

(b) & marriage with a fifth wife by a person having
four wives (s. 198) ;

(c¢) a marriage with a woman who is the wife of another
(s. 1984) ;

(d) a marriage with a woman undergoing iddat (s. 199);

(e) a marriage prohibited by reason of difference of
religion (s. 200) ;

(f) a marriage with a woman so related to the wife that
if one of them had been a male, they could
not have lawfully intermarried (s. 204).

The reason why the aforesaid marriages are invalid, and
not void, is that in cl. (a) the invalidity arises from an acciden-
tal circumstance ; in cl. (b) the objection may be removed by
the man divorcing one of his four wives ; in cl. (¢) the objection
may be removed by a divorce of the woman by her first hus-
band ; in cl. (d) the impediment ceases on the expiration of the
period of ddat ; in cl. (e) the objection may be removed by the
wife becoming a convert to the Mussalman, Christian' or Jewish
religion, or the hushand adopting the Moslen faith; and in
cl. (f) the objection may be removed by the man divorcing
the wife that is related within the prohibited degrees to the
new wife, e.g., if a man has two wives 4 and B, and h_e marries
C who is a sister of 4, he may make C' lawful to himself by

divorcing 4.

(¢) Women within the piolubited degrees are called Monkarim.
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Baillie, 160-155. Abu Hanifa does not recognise the distinction set out above be-
tween void and invalid marriages. But the distinction is recognised by his two disciples
Abu Yusuf and Imam Muhammad. According to Abu Hanifa, no marriage is void, not
even a marriage with a woman prohibited by reason of consanguinity, affinity or foster-

1, for, according to him, ‘all the daughters of Adam being qualified for procreation,

ich is the primary object of marriage, are fit subjects for that contract ** [1.e., contract
of marriage] : Baillie, 151, 154-155. A marriage with a woman prohibited by reason of
consanguinity, affinity or fosterage, is, according to Abu Hanifa, merely invalid, the
result being that if there be offspring of the marriage, they are legitimate and entitled
to inherit to their father : see Baillie, 150, and s. 206 below. The opinion of Abu Hanifa
is not likely to be adopted by any Court in British India.

Shiak law. --The Shiah law does not recognize the distinction between invalid and
void marriages. According to that law a marriage 18 either valid or void. Marriage-
that are invalid under the Sunni law are void under the Shiah law.

205. Effects of a valid (sahih) marriage.—A valid marriage
confers upon the wife the right of dower, maintenance, and
residence in her husband’s house, and imposes on her the
obligation to be faithful and obedient to her husband, and to
admit him to sexual intercourse. It creates between the
parties prohibited degrees of relation and reciprocal rights of
inheritance.

Baillie, 13. Tt mav be noted that a Mahomedan husband does not by marriage
acquire any interest in s wife s property (f).

205A. Effects of a void (batil) marriage. —A marriage that is
void does not create auny civil rights or obligations between the
parties. The offspring of a void marriage are illegitimate.

Baillte. 156.  See ss. 201-20447, and notes to s. 204A.

206. Effects of an invalid (fasid) marriage.—(Z) An invalid
marriage has no legal effect before consummation.

(2) Tf consummation has taken place, the wife is entitled
to dower ** proper ”’ (s. 220) or specified (s. 218), whichever is
less, and children conceived and born during the subsistence
of the marriage are legitimate as in the case of a valid marriage.
But an inwalid marriage does not, even after consummation,
create mutual rights of inheritance between the parties.

(3) An invalid marriage may be terminated by a single
declaration on either side [see s. 230].

(4) The wife is bound to keep the iddat of divorce, but
not the tddat of death [see s. 199]. .

(/) 4.v. B.(1808) 21 Bom. 77, 84.
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Baillie, 156-158, 694. See ss. 197-200, 204 and 204A.

A marriage with a widow before the expiration of the period of iddat is not void, but
merely invalid (s. 190). The High Court of Lahore has held that such a marriage is
illegal (?) and that the wife is not entitled to restitution of conjugal rights against her

husband (g). °

206A. Presumption of marriage.—(Z) Marriage will be pre-
sumed, in a case of prolonged and continual cohabitation as
husband and wife, without the testimony of witnesses (k).
But though prolonged cohabitation may give rise to the
presumption of marriage, the presumptlon 18 not necessarily
a strong one, and it does not apply in a case where the woman,
before she was brought to the house of her alleged husband,
was a prostitute (:). The presumption may also be rebutted
by showing that the conduct of the parties was inconsistent
with the relation of husband and wife (j).

(2) Marriage may also be presumed from an acknowledg-
ment made by either party that he or she was married to the
other, and assented to by the other (%), unless the case is one
where the marriage would be unlawful by reason of any of
the rules laid down in ss. 198 to 204 (/).

(3) Where a man has acknowledged the paternity of a
child, it will be presumed that he was lawfully married to the
mother of the child,unless there is an insurmountable obstacle
to such a marriage as in the cases mentioned in ss. 198 to
204 (m).

206B. Muta marriage.—(I) The Shiah law recognises two
kinds of marriage, namely, (1) permanent, and (2) muta or
temporary.

(?) A Shiah of the male sex may contract a muta
marriage with a woman professing the Mahomedan, Christian
or Jewish religion, or even with a woman who is a fire- -worship-
per, but not with a woman following any other religion. But
a Shiah woman may not contract a muta marrigge with a
non-Moslem (z).

(g) Jhandu v. Mst, Husain Btbt(1928)4hh 192, (k) Balllie, 412; Balllle, Part II, 6; Wise v

Taag h(t:er (.st'”A 3 Khajah Hidayat 1824 Hm(lllihw) i MAIMA] 17i7'(119231)
cna, n H man v,
() Ma R?n.lm's lisu)sn 1.'A.205 ; Mahomed 48 1. A. 114, 120-121, 28 Bom, L. R. 686,
Baul.-ar v. Shurfoon-nissa (1860) 8 M. 1. A. ® 642- 648,601 C. 837,
mune,
Glumwfar v. Kaniz Fatima (1910) 87 I. A. 105, m jaorm v. Rowshan Jolum (1876) SI.A
@ 109, 32 ALl 845,360; 6 ( 1.C. )074 Jariut- (m) K 291, 311-312, 2 Csl, 186, 199-200; Imam
¢ oll-Butool v, Hoseines Bwum (1867) 11 M, bdandi v, Mutsaddi (1918) "I A 18, 81-82
l. A. 104, 45 Cal. 878, 889-800, 47 I. C. 618, Hee lllo
(§) Abdul Razak v. Aga Mahomed (1893) 21 I A 88, 247 and 249,

86, 65, 31 Oll 666, 674. Bee 8, 260 bel (n) Bllllle,PntII 29, 40,
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(3) It is essential to the validity of a muta marriage that
(1) the period of cohabitation should be fixed, and this may be
a day, a month, a year or a term of years (o), and that (2)
some dower should be specified (p). When the term and the
dOwer have been fixed, the contract is valid. If the term
is fixed, but the dower is not specified, the contract is void.
But if the dower is specified, and the term is not fixed, the
contract, though void as a muta, may operate as a “ perma-
nent ”’ marriage (¢).

(4) The following are the incidents of a muta marriage :—

(a) a mute marriage does not confer on the wife any

right or claim to her husband’s property, but
children conceived while it exists are legitimate
and capable of inheriting from their father (r) ;

(b) where the cohabitation of a man and a woman

commences in a muta marriage, but there is no
evidence as to the term for which the marriage was
contracted and the cohabitation continues, the
proper inference would in default of evidence to
the eontrary, be that the muta continued during
the whole period of cohabitation, and that children
conceived during that period were legitimate and
capable of inheriting from their father (s) ;

muta marriage is dissolved ipso facto by the
expiry of the term. Noright of divorce is recog-
nized in the case of a muta marriage, but the hus-
band may at his willput an end to the contract
of marriage by ““ making a gift of the term ” (hiba-
i-muddat) to the wife, even before the expiration
of the fixed term (t) ;

(d) if a muta marriage is not consummated, the woman
is entitled to half the dower. If the marriage is

consummated, she is entitled to full dower, even
though the husband may put an end to the contract
by giving away the unexpired portion of the term.

(0) Balllte, Part TI, 42.

[P, C.].
(® (191&) 17 Bom. L, R, 13 24 I. C. 499, supra

‘Balllle, Part 11, 41,
g’)) mm:, Part Ii. 42-48; Querry Vol. 1., PP. [the cohabitation in this case was foy 10
80, 008, ) vensol, o
Paillle' Part II, 44;Shoharat Singh v, Jafri  (t) Baillle, Part IT, 48; Malomed Avid Ak
" B& (1015) 17 Bom. L.R.13,24 1.C, 490 Luddun (1887) 14 Cal, 276.
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If the woman leaves her husband before the
expiry of the term, the husband is entitled to
deduct a proportionate part of the dower (u) ;

(e) a woman married in the muta form is not entitléd
to maintenance under the Shiah law (v). But
it has been held that she is entitled to maintenance
as a wife under the provisions of s. 488 of the
Criminal Procedure Code (w).

" The Sunni law does not recognize #ufa marriages at all [Baillie, 18].

The expression * permanent” in sub-sec. (1) is used in contradistinction to the
expression ‘ temporary.” No Mahomedan marriage, either among Sunnis or Shiahs,
is permanent in the sense in which a Christian or a Parsi marriage is, for the husband
may divorce the wife at any time he hkes.

206C. Marriage between a Sunni and a Shiah.—In the
case of a marriage between a Sunni husband and a
Shiah wife, the question as to the validity of the marriage is
to be determined with reference to the personal law of the
defendant (z).

Marriage of Minors.

207. Marriage of minors.—A boy or a girl who has not
attained puberty (in this Part called a minor), is not compe-
tent to enter into a contract of marriage, but he or she may
be contracted in marriage by his or her guardian.

A boy or a girl who has attained puberty, that is, completed the age of fifteen
years, is at liberty to marry any one he or she likes, and the guardian has no nght to

mterfere if the match be equal : Macnaghten, p. 58, ss. 14-16.  Sec s. 195 above.
[ ]

Provision for benefit of minors in contemplation of marringe.—A has a daughter D.
B has a son S. Both D and S are miors. 4 and B contract for the marriage of D
with 8. Prior to the marriage B executes an agreement with 4 that in consideration of
D’s marraige with 8, he (B) will pay to 1) Rs. 500 per month for Kharch-i-pandan
(literally, beetle-leaf expenses), and charges certain properties of his with the payment.
Some time after the marriage B discontinues the payments. Is D entitled to recover the
arrears of the allowance from B ? It has been held by the Privy Council that she is,
though according to the English common law she is not, she not being a party to the
contract. Their Lordships observed that in India and among communities circumstanced
a8 the Mahomedans, among whom marriages are contracted for minors by parents and

(u) Balllle, Part IT, 41 ; (1887) 14 Cal. 276, 284-285, , ‘““the name of a wife does not in realitv
supra, X apply to & woman contracted 1n moota **
(v) Balilie, Part II, 97, . (Batllie, Part 11, 344].
(w) Luddun v. Mirza Kumnr (1882) 8 Cal. 786. (x) Aziz Bano v. Muhammad (1025) 47 All, §23,
'his decision is of doubtful authority, 80 1. €. 690, ("25) A. A 720.

because, as stated in Bharaya-ul-Islam,
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guardians, it might oocasion serious injustice if the common law doctrine was applied {0
agreements or arrangements entered into in connection with such contracts (y).

208, Guardianship in marriage (jabr ).—The right to
<dispose of a minor in marriage belongs successively to the (1)
father, (2) paternal grandfather how high soever, and (3)
brother and other male relations on the father’s side in the
order of inheritance cnumerated in the Table of Residuaries.
In default of paternal relations, the right devolves upon the
mother, maternal uncle or aunt and other maternal relations
within the prohibited degrees. In default of maternal kindred,
it devolves upon the Government.

Hed., 36, 39. The fact that a cuardian has been appointed by the Court of the
person of a minor does not take away the power of the guardian for the marriage to
dispose of the muor in marriage.  But the minor being in such a case a ward of the Court,
the guardian for the marriage should not dispose of the minor 1n marriage without the
sanction of the Court to the proposed marnage (z).

Apostasy of guardian for marriage.—1t is doubtful whether the right to dispose of
a minor in marriage 13 lost by the apostasy of the guardian from the Mahomedan faith.
Under the Mahomedan law proper. an apostate has no richt to contract a minor in
marriage (Hed., 392). It 18 enacted, however, by Act XXI of 1850, that no law or
usage shall mnflict on any person who renounces his relimon any * forfeiture of rights
or property,” and 1t was accordingly held by the High Court of Bengal in Muchoo v. Arzoon
(a) that a Hindu father 18 not deprived of his right to the custody of his children by reason
of his conversion to Christianity. In a subsequent case, however, decided by the same
Court, but without any reference to Muchoo's case, it was held that a Mahomedan, who
had become a convert to Judaism, was disquahfied by reason of his apostasy from disposing
of his daughter in marnage (5). In a reeent Bombay case, 1t was held, following Muchoo’s
case, that a Hindu convert to Mahomedanism is not cisqualified from giving his son in
adoption to a Hindu (c). Tt 15 submitted that the right to contract a mmnor in marriage
15 a “nght” withim the meaning of the above Act. and that the decision in Muchoo's
case, followed by the Bombay High Court, 1s the correct one.

Shiah la%.—The only guardians for marriage recognised by the Shiash law are the
father and the paternal grandfather how ligh soever : Baillie, Part II, 6.  See notes to
8. 210.

209. Marriage brought about by father or grandfather.—
When a minor has been disposed of in marriage by the father
or father’s father, the contract of marriage is valid and binding,
and it cannot be annulled by the minor on attaining puberty.
But where a father or father’s father has acted negligently or
wickedly, e.g., where the minor is married to a lunatic, or the
(y) Khwaja Mahomed Khan v Husawmr Bequm (a) (1868) 5 W, R, 236.

(1910) 37 1.A. 152, 32 A1 410, 7 LC. 287 ) 7, the malter of Marin Fubi (1874) 19B.L.E.

(z) Monijan v, Distriuct J“d'f’. Bubhum (1914)
20,

42°Cal, 351, 25 T, C, 20 (¢) Shamsing v, Santabai (1901) 256 Bom, 551
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ocontract is to the manifest disadvantage of the minor, the
contract is voidable at the option of the minor on attaining
puberty.

Hed., 37 ; Baillie, 50 ; Amir Ali, Vol. II, p. 420, See s. 210 below. -

It has been held by the High Court of Allahabad that a Shiah girl given in marriage
by her father to a Sunni husband has an option of repudiation on attaining puberty unless
it has been ratified by consummation or otherwise, the reason given being that it would
be contrary to all rules of equity or justice to force such marriage on her if on attaining
puberty she considers the marriage to be repugnant to her religious sentiments (d).

210. Marriage brought about by other guardians: Option of
puberty.—When a marriage is contracted for a minor by
any guardian other than the father or father’s father, the minor
has the option of repudiating the marriage on attaining
puberty. This is technically called the *‘ option of puberty ”
(khyar-ul-bulugh).

The right of repudiating the marriage is lost, in the case of
a female, if after attaining puberty and after being informed
of her right of repudiation, she does not repudiate without
unreasonable delay (e). But in the case of a male, the right
continues until he has ratified the marriage either expressly or
impliedly as by payment of dower or by cohabitation.

Hed. 38 ; Baillie, 50-52 ; Macnaghten, p. 38, «. 18.

8Shiak law.—According to the Shiah law, a marriage brought about by a person other
than a fa her or grandfather is wholly incffective until 1t 1s ratified by the minor on attan-
ing puberty (f). See notes to s. 208, *“ Shiah law.”

211, Effect of repudiation.—When the  option of repudia-
tion ” is exercised, the marriage is dissolved from the moment
of repudiation. But the marriage is valid until repudiation,
and in the event of the death of either party before repudiation,
the other is entitled to all the rights of inheritance.

Hed. 37, 38; Baillie, 51. It is stated both in the Hedaya and the Fatea Alumgiri
that the repudiation should be confirmed by a decree of the Court. and that until then
the parties have mutual rights of inheritance In a Calcutta case (g), however, Ameer
Ali, J., observed that the decree of the Court was needed only to provide judicial evidence
in order to prevent disputes, and held that a girl who had been disposed of in marriage
during her minority by her mother, and who repudiated the marriage on attaining puberty
and then married another person, was not guilty of bigamy, though the repudiation was
not confirmed by a judicial order.

(d) Az® Bano v. Muhammad (1925) 47 All, 823, (f) Mulka Jehan v. Mahomed (1873) L. R. I. A.,

89 1. C 690, ('26) A. A. 720. Sup. Vol. 192, 26 W. R 26.
(¢) Bismillah v, L{uhmmad (1022) 44 AL, (9 Badal” Aurat v. Queen-Empress (1891) 19 Cal.

Nur
61,63 1. C. 702, ('22) A. A. 155,
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212, Marriage of lunatics,—The provisions of sections
207 to 211, relating to the marriage of minors, apply mutatis
mutand:s to the marriage of lunatics.

Baillie, 50-54.
Maintenance of Wives.

213. Husband’s duty to maintain his wife.—The husband
1s bound to maintain his wife (unless she is too young for
matrimonial intercourse) (k), so long as she is faithful to him
and obeys his reasonable orders. But he is not bound to
maintain a wife who refuses herself to him (3), or is otherwise
disobedient (j), unless the refusal or disobedience is justified
by non-payment of prompt (s. 221) dower (k).

214, Order for maintenance.—If the husband neglects
or refuses to maintain his wife without any lawful cause,
the wife may sue him for maintenance in a Civil Court, but
she is not entitled to a decree for past maintenance, unless
the claim is based on a specific agreement (I). Or, she may
apply for an order of maintenance under the provisions of
the Code of Criminal Procedure, 1908, section 488, in which
sase the Court may order the husband to make a monthly
allowance for her maintenance not exceeding fifty rupees.

Shaffer law.—According to the Shaffer school, tho wife 1s entitled to past mainte-
nance though there may be no agreement in respect thereof (m).

215, Maintenance during iddat.——The wife is entitled to
maintenance during the ddat consequent upon divorce (%), but
a widow is not entitled to maintenance during the iddat con-
sequent upon her husband’s death {0).

As to the period of iddat, see 5. 199 above. When an order is made for the main-
tenance of a wife under s. 488 of the Criminal Procedure Code it will cease to operate,
in the case of divoroce, on the expiration of the period of tddat, but not earlier (p).

. Judicial Proceedings.

216, Suit for restitution of conjugal rights.—(Z) Where
a wife without lawful cause ceases to cohabit with her

g' %ﬂg: :“% (n) Hed. 14, Baillie, 450. -
0 4y B'.(l“sg'c) 21 Bom. 77,8t . 82. (0) Aga Mahomed Ja[fer V. Koolsom Besbes (1897)

(3 o, 442, il Ali Bom. 180: I
& Abdud"Fullsh v. Zusnnorsa (1881) 6 Cal. @) I e er ot “Din Moo ngd;i(lﬂaz)% AlL
™ Jla‘A;u.t{d Haji . Halimabi (1918) 41 Mad. 211, 226; Shah Abu v. Ulfat Bibi (1806) 10 Al
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husband, the husband may sue the wife in a Civil Court
for the restitution of conjugal rights (g).

MAHOMEDAN LAW,

(2) Cruelty when it is of such a character as to render
it unsafe for the wife to return to her husband’s dominiorf
is a valid defence to such a suit. ‘‘ It may be, too, that gross
failure by the husband of the performance of the obligation,
which the marriage contract imposes on him (s. 205) for the
benefit of the wife, might, if properly proved, afford good
grounds for refusing to him the assistance of the Court ”* (7).

(3) An agreement entered into before marriage by
which it is provided that the wife should be at liberty to live
with her parents after marriage is void, and does not afford
an answer to a suit for restitution of conjugal rights (s).
Similarly, an agreement entered into after marriage between
a husband and wife who were for some time prior to the date
of the agreement living separate from each other, providing
that they should resume cohabitation, but that if the wife
should be unable to agree with the husband, she should be
free to leave him, is void and does not constitute a defence to
the husband’s suit for restitution of conjugal rights (¢).

(4) Non-payment of prompt dower (s. 221) is a defence to
a suit for restitution of conjugal rights («). But it is a defence
in this sense only that the Court will not in such a case pass
an absolute decree for restitution against the wife, but one
conditional upon payment of the dower (v). If the marriage
is consummated, non-payment of prompt dower is no defence
at all to the suit (w).

(5) In a recent case, where the parties belonged to the
Mussalman Kharwa community of Broach, the High Court
of Bombay refused to pass a decree for restitution of conjugal
rights against the wife, on the ground that the husband having
been expelled from the caste, the wife was not bouad to live

with him (z). -

(q) Moonshee Bwrloor Ruheem v. Shumsoonnissa
Begum (1867) 11 M.I.A, 551,
oonshee Buzloor Ruheem v. Shumsoonnissa
HBegum (1867) 11 M.I.A. 551; Meherally
v. Sakerkhanvobai (1905) 7 Bom. L. R.
602, 608 ; Husaini Begum v. Muhammad
o (1907) 29 AlL, 222 ; Hamid Husawn v. Kubra
Begum (1918) 40 All. 332, 44 1.C. 728.
(5) Abdul v. Hussenbi (1804) 6 Bom. L. R, 728 ;
Imam Al v Arfatunnisa (1918) 18 Cal.
W. N. 693, 21 1. C. B7;

tr) M

Fatima Bwi v.

Nur Muhammad (1920) 1 Lah. 597, 60 I. C.
88
" Mchlvrauy v. Sakerkhanoobai (1905) 7 Bom.

(u) Hussean Khan v. Gulab Khatun (1911) 36 Bom,
386, 11 1.C. 558.

(v) Abdul v. Hussenbi (1904) 6 Bom. L. R. 728 ;
Meherally v. Sakerkhanoobai (1905) 7 Bom.
L.R. 602, 611.

(w) Bav Hansa v. Abdulla (1005) 30 Bom. 122,

(z) Bai Jwna v. Kharwa Jina (1907) 81 Bom,
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216A, Suit for jactitation of marriage.—A suit will lie
between Mahomedans in British India for jactitation of a
marriage (y).

? Juctitation is a false pretence of being married to another. “ There can be no doubt
that unless a man is entitled by means of the Civil Courts to put to silence a woman
who falsely claims to be his wife, the man and others may suffer considerable hardship-
and his heirs may be harassed by false claims after his death * (z).

216B. Suit for breach of promise to marry.—In a suit by
a Mahomedan for damages for breach of promise to marry the
plaintiff is not entitled to damages peculiar to an action for
breach of promise of marriage under the English law, but to a
return merely of presents of money, ornaments, clothes and
other things ().

B. —-Dowggr.

217. Dower defined.—Mahr or dower is a sum of money
or other property which the wife is entitled to receive from
the husband in consideration of the marriage.

Sce Baullie, 91, and per Mahmood, J., Abdul Kadir v. Salima (1886) 8 All. 149, at
p. 107.

Marriage under the Mahomedan law 18 a civil contract (s, 194), and it is likened to a
contract of sale. A sale 1s o transfer of property for a price. In the contract of marriage
the ““ wafe ™ 13 the property, and the *‘ dower ” 1s the price ; sec the Allahabad case cited
above. In his book on Muhammadan Jurisprudence (p. 334) Mr. Abdur Rahim says that
dower is not a consideration proceeding from the husband for the contract of marrage,
but 18 an obhgation imposed by the Mahomedan Law us a mark of respect for the wife.

Under the Mahomedan Law, a husband may divorce his wife at any time he hkes
without assigndng any rcason. The object of dower is to scrve as a check upon the
capricious excrcise by the husband of his power to dissolve the marriage at will. To
attain this end, 1t 1s usual to split the amount of dower mto two parts, one payable on
demand, and the other payable on the dissolution of the marriage by death or divorce ;

see 8. 221, Sec notes to s. 194 above.

218. Specified dower.—(7) The husband may settle
any amount he likes by way of dower upon his wife, though
it may be beyond his means, and though nothing may be
left to his heirs after payment of the amount. But he cannot
in any case settle less than ten durams.

) Mir AAz;_:mlg 0Ali v. Mahmud-ul-nissa (1897) 499, 38 1. C.771; Macnaughten, 259. Seo

.. 20.‘“1. 06, 07, supra also Mahomed Abid Al v. Ludden (1887),
((fz)) ) Bandk v Mahomed (1918) 42 Bom. 14 Cal. 276 [muta marriage].
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(2) Where a claim is made under a contract of dower,
the Court should, unless it is otherwise provided by any
legislative enactment, award the entire sum provided in the

contract.
., ®

Hed., 44 ; Baillie, 92 ; Sugra Bibi v. Masuma Bibi (1877) 2 All. 673 ; Banoo Begum
v. Mir Aun Al (1907) 9 Bom. L.R. 188; Basir dli v. Hafiz (1909) 13 Cal. W. N. 153, 4
1. C. 462.

Diram.—The money value of 10 dirams is something between three and four rupees ().

“Unless it 15 otherwise provided by any legislative enactment."—The law to be applied
by the Courts in Oudh and Ajmer-Merwara is that where a claim is made by a wife under
a contract of dower, whether in her husband's lifetime or after his death, the Court should
allow such amount only as appears to be reasonable with referenco to the means of the
husband, notwithstanding anything to the contrary in the contract [Oudh Laws Act,
1876, s. 5; Ajmer-Merwara Laws, Regulation 3 of 1877, s. 32.]

4, a resident of Agra (outside Oudh), 18 married to B n Lucknow in the province
of Oudh. After the marnage B goes and resides with hor husband 4 in Agra. B then
sues A for her dower 1n the Agra Court. 4 contends that the amount of dower fixed at
the time of marriage is excessive, and that it should be reduced, having regard to the
provisions of the Oudh Laws Act. Has the Agra Court power to reduce the amount ?
No. The mere fact that the marriage was celebrated 1n Oudh does not give jurisdiction
to the Court of Agra to administer the law enacted by the Oudh Laws Aot (c).

Shiah law.—Under the Shizh law, there is no fixed legal minimum for dower :
Baillie, Part II, 67, 68.

219. Dower may be fixed after marriage.—The amount of
dower may be fixed either before or at the time of marriage,
or even subsequent to the marriage (d).

When the husband is a minor, his father has the power
to make a contract of dower on his behalf, and such contract
is binding on the husband, though it may be made on his
behalf after marriage (e). .

220. ““Proper’’ dower.—If the amount of dower is not fixed
(s. 218), the wife is entitled to “ proper ”’ dower (mahr-i-misl),
even though the marriage may have been contracted on the
express condition that she should not claim any dower. In
determining what is “ proper ”’ dower, regard is to be had to
the amount of dower that may have been settled upon other
female members of the wife’s father’s family, such as her
father’s sisters.

) "'1“‘7%‘“1 “': 2‘1"1“ Samad (1009) 82 All. (d) Kamar-un-nissa v. Hussaini Bidi (1880) 8
e167, . C. . . 200,
Rukia Begum v. Mwhammad (1910) 82 All.  (e) Basir Ali v. Hafiz (1909) 18 Cal. W. N, 168
) R &T1c. 568 a0 @ Batri s’ e, '
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Hed., 45, 53 ; Baillie, 92, 95.

Shiah law.—The proper dower under the Shiah law should not exceed 500 dirams
(Baillie, Part II, 71). As to diram, see notes to s. 218.

® 221, Dower “prompt” and *deferred.””—(Z) The amount
of dower is usually split into two parts, one called
“ prompt,” which is payable on demand, and the other called
““ deferred,” which is payable on dissolution of marriage by
death or divorce.

(2) Where it is not settled at the time of marriage
whether the dower is to be prompt or deferred, then according
to the Shiah law, the rule is to regard the whole as prompt (f),
but according to the Sunni law, the rule is to regard part
as prompt and part as deferred, the proportion referable to
each class being regulated by custom, and, in the absence
of custom, by the status of the parties and the amount of the
dower settled (g). It is not clear whether, in a casc in which
no specific portion of the dower has been fixed as prompt,
the Court has the power. under the Sunni law, to award the
whole amount as prompt. The High Court of Bombay has
held that the Court has such power (h).

Baillie, 92 In 1 All 483, the Court fixed one-fifth ofa dower of Rs. 5,000as
fCprompt,” the wife having been a prostitute. In 1 All 506, the Court held that a third
of a dower of Rs. 51,000 was reasonable as “ prompt * ; and the same proportion was
tixed in 2 Bom H € 201 In all these cases the parties were Suntis, and the marriage
contract was silent as to whether the dower was to be prompt or deferred

222. Non-payment of < prompt’”” dower.—Though the
wife is bound, as a necessary consequence of the marriage,
to render ,conjugal rights to her husband, she may refuse
herself to her husband, if the *‘ prompt ~ dower is not paid
when demanded ; but once the marriage is consummated,
she has no right to refuse herself to her husband, though the
“ prompt ”’ dower may not be paid.

See section 216 (4) and the cases there cited.  Where a woman 1s pregnant at the time
of her marriage, but she conceals the pregnancy from her husband, the concealment
does not render the marriage invalid, and she 18 entitled to payment of the prompt
dower (1).

1 lar Bakht v. Mvwza Khurram Bakht Muhammad v, Saghtr-un-nissa (1919) 41 All
Mu,i%?ﬂ)‘dw W. R, 316 [P, C.]; Masthan 562, _501. C.740; Fatma Bwi v, Sudruddin
ahib v. Assan Bibi (1899) 23 Mad. 371. (1865) 2 B.H.C. 291. r
(g) Bidan v. Mazar Hussain (1877) 1 All 483 ; (k) Hoosewn Khan v. Qulab Khatum (1911) 856
Tas un-nissa V. Ghi Kambar (1877) Bom, 386, 11 1.C. 5568.
1 All. 508; Umda B Muh di (i) Kulsumin v, Abdul Kaedir (1921) 45 Bom. 151,

U g v.
Begum (1010) 83 All, 201, 9 I, C. 200 ; 59 1. C. 433,
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223, Dower a debt.—The widow’s claim for dower is
a debt payable out of the estate of her husband, and it must,
like other debts, be paid before legacies and before distri-

bution of the inheritance.
..

See the cases cited in the next section. Sec also Bhola Nath v. Magbul-un-nissa
{1903) 26 All. 28. A widow 13 merely an ordinary creditor in respect of her dower debt ;
such a debt has no priority over other debts (Macnaghten, p. 274).

Relinquishment of dower.—A dower, being a debt, may be remitted by the widow
[creditor] without acceptance by the husband’s heirs (j). But a relinquishment of
her right to dower by a widow who is a minor under the Indian Majority Act 9 of 1875
is not binding on her, though she may have completed her fifteenth year and is a major
according to the Mahomedan Law (1). *‘ The gift of dower to a dead husband 1s valid
on a favourable construction of the law ” [Baillie, p. 553]. But there must be free consent.
Where there is no free consent, as where at the time of the gift she was overwhelmed
with grief at the death of the husband and was in great montal distress, the relinquishment
of her right to dower is not valid ({).

224, Widow's right of retention.—(Z) The widow’s claim
for dower does not entitle her to a lien on any specific
property of her deceased husband. But when she s 9
possession. of the property of her deceased husband, having
obtained such possession lawfully and without force or
fraud, and her dower or any part of it is due and unpaid,
she is entitled as against the other heirs of her husband to
retarn that possession until her dower is paid. The right
of retention 1s extinguished on paymeunt of the dower debt ().

There is a conflict of opinion whether it is necessary to
entitle the widow to retain possession of her husband’s property
that the possession should have been obtained by her with the
consent express or implied of her husband or his other
heirs, it being held by a Full Bench of the Madras High Court
that it is not (»), and by the High Court of Calcutta that

it 18 (0).

(2) A widow, who is in possession of the estate of her
husband, is bound to account to the other heirs of her husband
for the rents and profits received by her from the estate

* (§) Jyam Begam \ “TUmrav Begum (1908) 32 Bom. Buwbi (1016) 43 1. A, 204, 301, 38 All 581,588;
612 ; Indlan Contract Act, .63 36 1. C. 87, Maina Bi v. Chaudhri Vakil
(k) Av Dhunvmsa Inbi v. Mahammad (1918) 41 (1925) 62 1. A. 145, 149-150, 47 All. 250,

Mad. 1026, 44 1. C. 263. 254-255, 86 I. C. 579, ("25) A. P. O. 63,
(1) Nurannessa v. Khale Mahomed (1020) 47 Cal. (n) Beeju Bee v. Syed Moothiya (1920) 43 Mad.
3 6 J.C. 8 214, 53 1. C. 805

{m) ecbes Backun v. Shekh Hamid (1871)14 M. 1. (o) Sabur Bubi 'v. Ismail (1924) 51 Cal. 124,
’ A. 377 ; Amans Begam v, Mahammad (1804) ("24) A. C. 508, dissenting from Sahebjan v.
16 All. 225 ; Umatul Mehdv v, Kulsum Ansuruddin (1911) 8 Cal. 475, 9 I, C.

(1008) 35 Cal. 120 ; Humira Bibi v, Zubaida 1031,
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during the time of her possession, if so required by them (p).
But she is entitled in that case to compensation for forbearing
to enforce her right to the dower debt; this compensation
{pay be allowed in the form of interest upon the dower debt (g).

[A4 dies leaving a widow and & sister. Some time after 4's death, the widow applies
to the Collector to have certain lands forming the entire estate of 4 registered in her
name, alleging that she has been in possession of the lands by right of inheritance and also
on account of her dower. The application 1s opposed by the sister, but the lands are
registered by the Collector in the widow’s name  After ten years, the sister sues the
widow to recover her share (three-fourths) in the estate of 4. The widow contends
that she is entitled to contmue m possession and enjoyment of the estate until payment
of her dower. The widow 1s entitled to retamn possession until her dower 18 satisfied ;
Beebee Bachun v. Sheik Hamid (1871) 14 M. 1. A.377. (In the casc cited above, the widow
was in possession at the date of the swit, and the Privy Council held that her possession
was lauwful, though the sister had opposed the application of the widow to have the
property transferred to her name.  The reason 1s that possession was ol obtamed by
the widow unlawfully or by force o1 frand )}

Sub-sec. (1).—In Lecbec Buchun's case cited i the above 1llustration, their Lordships
of the Privy Counail sard+ “The appellant (widow) having obtained actual and lawful
possession of the estates under a claum to hold them as heir and for her dower, their
Lordships are of opimon that she 1s entitled to retain that possession until her dower 15
satisfied . . . [ti~notnecessary to say whether this right of the widow in possession
18 & lien in the strict sense of the term, although no doubt therightisso stated in a judg-
ment of the High Court tn the caso of Ahmed Hooscon v, Mussumat Khodeja (10 W. R. 369).
Whatever the right may he called, 1t appears to be founded on the power of the widow,
as a creditor for her dower, to hold the property of her husband, of which she had
lawfully, and wrthout force or fraud, obtuined possession, until her debt 18 satisfied, with
the liabihity, to account, to those entitled to the property, subject to the claim for the
profit reccived.™

The conflict referted to in the 2nd para of sub-sec. (1) arises from the 1talicized words
which occur 1n the following passagein the judgwent of the Privy Councilin Hamira
Bibi v. Zubaida Bibs (7) -

‘“ But the glower ranks as a debt, and the wifc 1s entitled. along with other creditors,
to have it satisfied on the death of the husband out of lus estate. Ier right, however, is
no greater than that of any other unsecured creditor, except that if she lawfully, with
the express or implied consent of the husband, or his other heirs, obtains possession of the
whole or part of his estate, to satisfy her claim with the rents . . . accruing
therefrom, she is entitled to retain such possession until it is satisfied. This
is called the widow’s lien for dower, and this is the only creditor’s lien of the Mussulman
law which has received recognition in the British Indian Courts and at this Board.”

The Full Bench of the Madras High Court held that the words italicized above were
merely obiter dicta. The Calcutta High Court held, dissenting from the Madras High Court,
that their Lordshipg of the Privy Council were defining in the above passage the nature

(p) (1871) 14 M. 1. A. 377, at p. 884, supra. mun-nissa (1868) 9 W. R. 318; Sahebjan
(g) Hamira Bibi v. Zubauia Bibi (1916) 43 I. A, v. Ansaruddin (1911) 38 Cal. 475, 480-481,
204, 38 All 581, 86 1. C. 87, afiimg. (1910) 33 9 I. C. 1031. .

Al 182, 7 1. C. 497 [interest allowed at 6 | (r) (1616) 43 1. A, 294, 301, 38 All. 681, 588, 86 I. C.
per cent, per annum] ; Woomatool v, Meerun- 87
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of the widow's dower debt and her right to retain possession of her husband’s property,
and that the observations of their Lordships were not obiter dicta. The deoisions of the
Allahabad High Court are of a date prior to the Privy Council decision in Hamira Bibi’s
case. Those again are not uniform, it being held in some casos that the possession should
have been obtained with the consent express or implied of the husband’s other heirs (s
and in other cases that no consent was necessary (t). The consent of the husband
reference to the case where the husband in his lifetime lets his wife into possession so
that she may recover her dower debt out of the income of the property.

Suit by husband’s heirs for possession.—Note that the husband’s heirs are not pes-
sonally liable to pay the dower debt. Any one heir may therefore sue for possession of hés
share of the estate on payment to the widow of his proportionate part of the dower
debt (u). Sees. 223.

Wife's right during husband's hifelime.—A wife who has not been divorced is not
entitled to possession of any part of her husband’s property during his lifetime until
the dower debt has been discharged (v).

225. Nature of the above right. —(Z) The widow who holds
possession of her husband’s property until she has been
paid her dower has no estate or interest in the property as
has a mortgagee under an ordinary mortgage. There is no
real or true analogy between the widow’s right of retention
and a mortgage usufructuary or other. In the case of a mort-
gage the mortgagee takes and retains possession under an
agreement or arrangement made between him and the mort-
gagor. The widow’s right of retention is conferred upon her
not by the agreement or bounty of her husband, but by the
Mahomedan law (w).

The right of the widow to retain possession of her hus-
band’s property until satisfaction of the dower, debt does not
carry with it the right of selling, mortgaging, or otherwise
transferring the property (z). If she alienates the property itself,
and delivers possession thereof to the alienee, her‘husband’s
other heirs are entitled to recover possession of the property
from the alienee without payment to him of the dower debt.
But this, it seems, does not affect her right to recover the
dower debt from the other heirs of her husband out of his
estate (y).

(5) Ramzan Al v. Asghari Begam (1910) 32 All 1.A. 146, 150-1 61, 47 All, 250, 255-256, 86
563, 6 1. C. 103. 1. C, #79, ("25), A.P.C. 64.

\") Amanatunnissa v. Bashir-un-nissa (1894) 17 (2} Chuki Bibi v. Shams-un-nises 9"894) 17_AllL,
All, 77 ; Muhammad Karimullah v. Amani 19 [mortgage]; Maina B V. asi
Begam (1894) 17 All. 93. Ahmad 131919) 41 AlL 588, 51 1, O, 242,

() Hamira Bibi v. Zubaida Bibi (1916) 43 I1.A. [glft] ; Beeju Bee v. Syed ﬁoonMya nsoi
204, 38 All, 681 36 1.C, 87, affmg, (1010) 33 43 Mnd.'zll, 238, 68 1. O. 606 [ i

ARG ) e, M T AR T G A

(v) X¥arayana v. i (1922) . ) . , . , 0. 3

1. cﬂ'u, (*28), A. M. 67 ("25) A.P.C. 63.

(w) Maina Bibi v, Chaudhei Vakil (1025)
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This sub-section deals with the right of a widow to alienate the property of which she
is-in possession. The, next sub-section deals with her right to transfer the dower debt
and the right of possession. An alienation by a widow of the properiy is void, but a trans-
fer of the dower debt and of the right of possession may be vahd.

*  (9) Thereisa conflict of opinion as to whether the widow’s

right of retention is transferable and heritable. In some cases
it has been held that the right of retention is a personal right,
and it cannot therefore be transferred by sale, gift, or other-
wise (z), nor can it pass to her heirs on her death (). In other
cases it has been held that the right of retention is yroperty,
and it is transferable as well as heritable (b). In a recent case
their Lordships of the Privy Council expressed a doubt whether
a widow could transfer her dower debt or her right to retain
possession until the debt was discharged (c).

It is clear that if the right 1s herviable, the heiwrs of the widow are entatled to continne
n possession of the property of which the widow was in possession at the time of her
death until the dower debt is satisfied.  But, if the widow herself never got into possession,
her heirs cannot enter into possession (d).

A transfer by a widow of the property itself cannot be treated as a transfer of her
dower debt and the right to hold possession thereof until the debt was pad (e).

(%) Where the property of which the widow is in possession
was mortgaged by her husband, the mortgagee may sell it,
and the widow is not entitled to retain possession of the property
against a purchaser from the mortgagee (f). The reason is
that she has no ¢harje on her husband’s estate in respect of
her dower debt (g).

(4) A widow, though she may be in possession of a portion
of her husband’s property under a claim for her dower, is entitled
to sue her husband’s heirs to recover her dower debt out of his

estate (/).

(5) Where a widow, who has been in possession of her
husband’s property under a claim for her dower, is dispossessed,

(2) Al Muhammad v. Axnz-ullah (1883) 6 All Pat. 765, (C23), A. P.72
50; Mugaffer Ali v. Parbats (1907) 29 (¢) Mawma Bibv v. Chaudhry Vakil (1926) 52 1. A,
All 640. 145, 159, 47 All, 250, 262, 86 J. C. 579,

(@) Hadi Ali v. Akbar Ali (1808) 20 All. 262, ('25), A P. C. 63.

(b) Aziz-wl-lah v, Ahmad (1886) 7 All. 363 (d) Tahr-un-nissa v. Nawad Hasan (1914) 36
[heritable] ; Ali Hakhsh v. Allahdad &910) All 558, 24 1, C. 938, .
82 All, 5661, 661, G I. C. 376; Abdu v.  (e) Maina Bitn v. Chaudhri Vakil (1925) 521. A.
Shamsh-ul-Hag (1921) 43 Al 127, 181, 145, 159, 47 All, 250, 262, 86 L. C. 579,
58 1 . C. 833 ; Beeju Bee v, Syed Moorthiya (’25) A. P. C. 63

63.
1020) 43 Mad. 214, 287, 53 [. C. 006; (f) Ameer Ammal v. Sankaranarayanan (1800)
ajidmian v. Bibisaheb (1916) 40 Bom, 26 Mad, 658.
84, 47-49, 80 1. C, 870 ; Mussammat Bibi  (g) Raniz Fatima v. Ram Nandan (1923) 45
v. Musammat Bibi {}028) 2 Pat. 84, 70 All 384, 73 1. C, 977, (‘23) A. A. 831,
1. C. 812, ("23), A.DP. 33, Seealso Sheikh (h) Ghulam Ali v. Sogir-ul-Nissa (1901) %s All.
Abdur Rakman v. Sheikh Wali (1923) 2 432,
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she may institute a suit for recQ};ery of ﬁﬁsﬁiéssion of the
Pproperty (3). ' :

226, Limitation.—(I) The period of limitation for a
suit to recover *‘ prompt’ or ‘‘exigible” dower is threg
years from the date when the dower is demanded and refused,
or, where during the continuance of the marriage no such
demand has been made, when the marriage is dissolved by
death or divorce.

(2) The period of limitation for a suit to recover * deferred
dower is three years from the date when the marriage is dissolved
by death or divorce.

Limitation Act, 1908, sch. 1., arts. 103, 104.

C.—-DI1voRrcE.

227. Different forms of Divorce.—The contract of
marriage under the Mahomedan law may be dissolved in three
ways : (1) by the husband at his will, without the interven-
tion of a Court of Law ; (2) by mutual consent of the hus-
band and wife, also without the intervention of a Court .
or (3) by a judicial decree at the suit of the husband or wife.
A wife cannot divorce herself from her hushand except by obtain-
ing a judicial decree in that behalf.

When the divorce proceeds from the hushand, it is called
talak (ss. 228-234) : when it is effected by mutual consent of
the husband and wife, it is called Ahula (s. 235) or mubarat
(s. 236) according to the terms of the contract between the
husband and the wife.

228. Divorce by talak. —Any Mahomedan of sound
mind, who has attained puberty, may *divorce his wife without
any misbehaviour on her part or without assigning any cause.”

Macnaghten, p. 59 ; Hed., 75 ; Baillie, 208-209.
229. Form of talak immaterial. —No special form or
formula is necessary to constitute a valid talak ; but it s neces-

sary that the words used must clearly indicate the intention
of the husband to dissolve the marriage (j).

(i) Majidmian v. Bibisaheb (1916) 40 Bom. v. Ma Mi (1924) 2 Rang. 400, ('24)

34, 49-50, 30 1. C. 870 [sult by widow and A. R. 363. Sce also Hamid Al v. Imtiazam
heirs of a co-widow]; A4zi. v. Ahmad (1878) 2 All, 71 where the words * Thou
(1885) 7 Al. 863 [suit by helrs of a widow]. art my cousin, the daughter of my uncle,
&) Ibrahim v. Syed Bibi (1888) 12 Mad. 63; i thou goest to thy father’s house without
¢ Wahid Ehan v. Zainab Bibi (1914) 36 my consent,” were held sufficlent to

458, 25 1. C. 387 ; Asha Bibi v. Kadir conatitute a divorce.

(1909) 53 Mad. 22 8'I. C. 780; Kalenfl ¢r
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It is not:necessary-for the validity of a talak that the
declaration of talak should be actually made to the wife (k).
Absence of the wife ‘does not make the pronouncement of
talak void and inefficacious (1).

Thus where a Mahomedan belonging to the Hanafi sect went to a Kazi with two
witnesses, and after pronouncing the divorce of his wife in her absence had a talaknama
written out by the Kazi which was duly'signed and attested by witnesses, it was held
that the fact that the declaration of talak was not actually made to the wife, but in her
absence, to the Kaziand the witnesses, did not vitiate the divorce; “ such a writing,”
1t was said, ¢ even though not communicated to the wife, effected an irrevocable divorce
as from the date of the document >’ (m). Sece s. 232 below.

230. Divorce by talak how effected.—Divorce by talak,
when the marriage is consummated, may be effected in any

of the three following ways :—

(1) by a single declaration of talak followed by abstinence
from sexual intercourse for the period of iddat (called talak
ahsan) ; or,

(2) by a declaration of talak repeated three times, once
during each successive tohr (period between menstruations),
and accompanied by abstinence from sexual intercourse until
the third pronouncement (called talak hasan) ; or,

(8) by a declaration of talak repeated three times in
imniediate succession or at intervals within one tohr (n) (called
talak-ul-bidaat). But the triple repetition is but one of the
forms by which the irrevocability, which is the essential fea-
ture of talak-ul-bidaat, is indicated, and a talak-ul-bidaat is
none the less valid though it may be pronounced by a single
declaration, provided it clearly indicates an intention irrevo-
cably to djssolve the marriage (o).

When the marriage is not consummated, the divorce may
be accomplished by a single declaration of talak.

Hed., 72, 73, 83; Baillie, 206, 207, 226, 227. As to iddat, see s. 177 above.

The Hamafis divide talak into talak-us-sunnat, that is, talak according to the rules
laid down in the sunnat or traditions, and talak-ul-bidaat, that is, heretical or irregular
talak. The talak-ul-sunnat is again sub-divided into (1) ahsan, that is, most proper, and
{2) hasan, that is, proper. The talak-ul-bidaat or irregular divorce is good in law, thouglt
bad in theology, and it is the most common and prevalent mode of repudiation in this

0 St 3 S ) ST, S5 ) s . i o 30 3, 5,
22, 8 1. C.730; Rojassheb, In re, (1920) (n) In 1e Abdul Al (1883) 7 Bom. 180; Amir-
4 Bom. 4, 64 T. C. 573 ' ud-Drn ¥. Khatun Bibi (1917) 30 AL 871.

«h Ful Chand v. Nazab Al (1909) 36 Cal. 184 (o) Saraiai v. Rabiabai (1905) 30 Bom. 637.
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wountry (p). In the case of ialak ahsan and laldk hasan, the husband has an oppor-
tunity of 1econsidering his decision, for the falak:-in both these cases does not become
absolute until a certain period has elapsed (s. 231), and the husband has the option to
revoke it before then. But the talik-ul-bidaat becomes irrevocable immediately it 18
pronounced (s. 231). The essential feature of a falik-ul-bidaat is its irrevocability. One
of the tests of irrevocability is the repotition three times of the formula of divorce withine
one tohr. But the triple repetition is not a necessary condition of talik-ul-bidaat, and
the intention to render a takik irrevocable may be expressed even by a single declaration.
Thus if a man says: ““ I have divorced you by a taldk-ul-bain (srrevocable divorce),” the
talik is talak-ul-bidaat and it will take effect iImmediately it is pronounced, though it may
be pronounced but once. Here the use of the expression ** bain (irrevocable) >’ mani-
fests of itself the intention to effect an wrevocable divorce. 1t may here be said that
atalak by writing belongs to the class of talik-ul-bidaat, for inthe absence of words

showing a different intention, the writing must be presumed to take effect from the time
of its execution ; see. sec. 232.

A taliak-ul-bidaat should be pronounced during the period of tohr. 1f it is pronounced
during the period of menstruation, the talik loses its character of irrevocability, and it may
be revoked at the option of the husband at any tune before the expiration of the period
of iddat : Baillie, 207.

Shiah law.—The Shiah lawyers do not recogmize the vahdity of talak-ul-bidaat,
Baillie, Part 1I, 118, Talik under the Shiah law must be pronounced in the presence
of two competent witnesses (Bailhe, Part 1L, 113).

231. When talak becomes irrevocable.—(Z) The talik
called ahsan [s. 230 (1)] becomes complete and irrevocable on
the expiration of the period of iddat.

(2) The talik called hasan [s. 231 (2)] becomes complete
and irrevocable immediately on the third pronouncement, and
1t is not suspended until completion of the iddat.

(3) The talak-ul-bidaat [s. 231 (3)] becomes complete and
irrevocable immediately it is pronounced.

Until a talék becomes complete and irrevocable, the
husband has the option to revoke it, which may be dgne either
expressly, or impliedly as by resuming sexual intercourse.

Hed., 72, 73 ; Baillie, 206, 207, 226. In all the three forms of talik the wife is bound
to observe the sddat, though 1n the second and the third case, the divorce may become

irrevocable before completion of the wddat. As to 1ddat sec s. 199 above. See also 8. 243,

cls. 1, 3, 5 and 6. .

As to talak-ul-bidaat, see the penultimate paragraph of the notes to sec. 230.

« 232, Talak by writing.—In the absence of words show-
ing a differént intention, a talak by writing operates as an
irrevocable divorce (talék-i-bain), and takes effect immedi-
ately on the execution of the document (talaknama) (q).

(p) Amir-ud-Din v. Ehatun Bibi (1917) 89 Al 1 (¢) Bafllle, 233, Sarabasi v Rabiabai (1905)

L4
371, 875, 80 1. C. 518, 30 Bom. 587.
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In a Bombay case (r), a Mahomedan appeared before the Kazi of Bombay"
and executed a faldknama, which ran as follows : “As on account of some disagreement
between us there has arisen some ill-feeling, I, the declarant, appear personally before
the Kazi of my free will, and divorce Sarabai, my wife by nika, by one bain-talak, (ir.
revocable divorce), and renounce her from the state of being my wife.” The Court ob-

Sscrved : “ The authorities show that a bain-talik, such as this, reduced to manifest and
customary writing, takes effect immediately on the mere writing. The divorce being
absolute [and irrevocable], it is effected as soon as the words are written, even without
the wife receiving the writing.” Note that the faldk in the above case, being lalak-i*

. bamn or “irrevocable” talak, belongs to the category of talak-ul-bidaat, the talik-ul-bidaat
being the only kind of talak which becomes irrevocuble immediately it is pronounced.
The other two kinds of talik, namely, taldk-aksan and talak-hasan are always revocable
and the option to revoke continues for a certain period.

233. Stipulation by wife for right of divorce.—An agree-
ment made whether before or after marriage by which 1t is
provided that the wife should be at liberty to divorce herself
from her husband under certain specified contingencies is valid,
if the conditions are of a reasonable nature and are not opposed
to the policy of the Mahomedan law. When such an agree-
ment is made, the wife may, at any time after the happening
of the contingency, repudiate herself in the exercise of the
power, and a divorce will then take effect to the same extent
as 1f the talak had been pronounced by the husband (s). The
power so delegated to the wife is not revocable, and she may
exercise the power even after institution of a suit against her
for restitution of conjugal rights (2).

(a) - enters mto an agreement before his marriage with B, by which 1t 18 provided
that 4 should pay B Rs. 400 as her dower on demand, that he should not beat or ill-
treat her, that he should allow I to be taken to her father's house four times a year,
and that 1f he committed a breach of any of the conditions, B should have the power of
divorcing herself from 4. Some time after the marriage B divorces herself from 4, alleging
cruelty and non-payment of dower. .1 then sues B for restitution of conjugal rights.
Here the condijtions are all of a reasonable nature, and they are not opposed to the policy
of the Mahomedan law. Tho divorce 1s therefore valid, and 4 is not entitled to resti-
tution of conjugal rights : Ham:doola v. Faizunnissa (1882) 8 Cal. 327.

Note.—The agreement in the above case may be supported on the doctrine of tafweez,
which is an essential part of the Mahomedan Law of Divorce. Under that law the husband
may $n person repudiate his wife, or he may delegate the power of repudiating her to a third
party or even to the wife (Baillie, 238) : such a delegation of power is called fafweez.
“ When a man has said to his wife, ¢ Repudiate thyself,’ she can repudiate herself at the
meeting, and he cannot divest her of the power ” (Baillie, 254). “ When a man has sai
to his wife, ¢ Choose thyself, & month or a year,” she may exercise option (of repudiation)

(r) Sarabai v. Rabiabai (1905) 30 Bom, 537. 1. C. b62; Sainuddin v. Laliffannessa
(8) Hamidoola v. Faizunnissa (1882) 8 Cal, Bibi (1916) 46 Cal. 141, 48 1. C. 609
27 ; Ayatunnissa Besbss v. Karam Al [agreement after marriage). )

1008) 86 Cal. 23 ; Maharam Ali v. Ayesa
Qoo a3 Manaram A1 T, avest (1) (1910) 46 Cal. 141, 48 1. C. 609, mupra.
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W any time within the given period ™ (Baillie, 242). The agreement in the oase cited
above may be regarded as a case of repudiation by the wife under an authority from
the husband, in other words, as a falak by tafweez. Such a divorce, though it is in form
a divorce of the husband by the wife, operates in law as a talak of the wife by the
husband.

(b) An agreement between a husband and wife by which the husband wt,horimo
the wife to divorce herself from him in the event of his marrying a second wife without
her consent is valid : Mahkaram Ali v. Ayesa Khatum (1915) 19 Cal. W.N. 1226, 31 I.C.
562 ; Badarannissa v. Mafiattalla (1871) 7 Beng. L. R. 442.

At any time after the happening of the contingency.—Thus where a power is given to
a wife by the marriage contract to divorce herself on her husband marrying again, then
if her husband does marry again, she is not bound to exercise her option at the very
first moment she hears the news. The mjury done to her is a continuing one, and she
has a continung right to exercise the power (u).

234, Talak under compulsion.—A tulek pronounced under
compulsion is valid. Similarly a talak pronounced by a
husband in a state of intoxication is valid, unless the thing
which intoxicated him was administered to him without his
knowledge or against his will.

Hed., 75, 76 ; Baillie, 208-210 ; Ibrakim v. Enaycdur (1869) 4+ B. L. R. A. C. 13 (as
to talak under compulsion). The reason of the rule 18 that a husband acting under com-
pulsion has the choice of two evils, one, the threat held out to him and the other,
divorce : and if he makes a chowcr of divoree, divorce will take effect. As to the efficacy
of divorce pronounced in a state of voluntary imtoxication, 1t 1s stated n the Hedaya
that * the suspension of reason being oecasioned by an offence, the rcason of the speaker
18 supposed still to remain, wheunce 1t 18 that his sentence of divorce takes effect,
order to deter im from drinkmg fermented hquors which are prohibited ”

Shiak law.—-Under the Shiah law a talak pronounced under compulsion or 1n a state
of intoxication is a legal nullity (Baillie, Part LI, 108).

234A. Talak where marriage solemnized in England according
to English law.—A civil marriage solemnized at a Registrar’s
Office in London between a Mahomedan domiciled in India
and an Englishwoman domiciled in England cannot be
dissolved by the husband handing to the wife a talaknama
[writing of divorcement (s. 232)], although that would be an
appropriate mode of effecting the dissolution of a Mahomedan
marriage according to Mahomedan law (v).

. The reason is that such a marriage is a Christian marriage by which is meant the
voluntary union for life of one man and one woman to the exclusion of all others; it

" isnot a marriage in the Mahomedan sense which can be dissolved in a Mahomedan man-
ner. A Mahomedan marriage, being a polygamous marriage, is, according to the English.
law, no marriage at all.

Ayahum' issa Beebes v. Karam Ali (1009) 38 v) Rex v. Hammersmith, Su tendent Regls-
“ Cal. 23,1 1. C. 518. ¢ ® trar of Marriages [191;5 1 K. B, 634,



ACKNOWLEDGMENT. * 19¢

235, Khula divorce.—(I) A divorce by khula is a divorce
vv:lth the consent, and at the instance, of the wife, in which she
glves, or agrees to give, a consideration to the husband for the
release from the marriage tie. In such a case the terms of the
bargain are matter of arrangement between the husband and
the wife, and the wife may, as a consideration for the divorce,
release her dower and other rights, or make any other agree-
ment for the benefit of the husband.

(?) The divorce by khula is complete and irrevocable
from the moment the husband repudiates the wife.

(3) Non-payment by the wife of the consideration for
a khula divorce does not invalidate the divorce, but the husband
may sue the wife to recover the amount payable by her under
the agreement (w).

Hed., 112-116 ; Baillie, 305 « seq.

Khula means to lay down. * In law, 1t is the laying down by a husband of his right
and authonty over his wife.” A khula divorce s virtually a divorce purchased by the
wife from the hushand for a price, and 1t 18 1n this respect that khula differs from mubara
dealt with in the next section.

236. Muybarat divorce. —A divorce by mubarat or mutual
release operates as a complete discharge of all marital rights
on either side. It is effected by mutual consent, and it differs
from Akula in that no consideration passes from the wife, to the
husband. But, like khula it becomes complete and irrevoc-
able from the moment of repudiation.

Hed., 116 ; Ballie, 306,

237, Apostasy from Islam.—Apostasy from Islam of
either party to a marriage operates as a complete and immediate
dissolution of the marriage (z).

H and W, both Mahomedans, are husband and wife. H becomes a convert to
Christianity. W then marries 4, but before the completion of the period of iddat
(s. 199). Is W guilty of bigamy within the meaning of s. 494 of the Indian Penal Code ?
No, because apostasy operates, as an immediate dissolution of marriage (y).

237A. Agreement for future separation.—An agreement
between a Mahomedan husband and wife which provides for
future separation in the event of disagreement between them

{w) Moonshee Buzul-ul-Raoheem v. Imteeful-oon- (z) Amar Beg v. Saman (1910) 33 All. 00, 7 I. g
Nissa (1861) 8 M. 1. A, 379, 305 ; Saddan 342, i i
v. Faiz Bakhsh (1920)1 Lah 402,556 I. C. (y) Abdul Ghani v. Azizwl Hug 1912) 39 Cal,
184. 409,14 1. C. 641,
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is void as being against public policy (). But an ante-nﬂphal
agreement between the prospective husband and the

tive wife, entered into with the object of securing the" mﬁe
against lll-trea.tment and of ensuring her a suitable amount pf
maintenance in case she is ill-treated, is not void as belng'
against public policy (a).

When wife may sue for divorce.

238. When wife may sue for divorce.—The wife cannot
divorce herself from her husband except in the cases stated
in sections 235 and 286. But she may swe for divorce on
the ground of her husband’s impotency (s. 239), or on the
ground of laan (imprecation) (s. 240).

Suits by a Zusband for divorce are rare, as a husband may divorce his wife without
judicial assistance.

239. Impotence of husband.—No decree can be passed in
a suit for divorce on the ground of the husband’s impotence,
unless it is proved (1) that the impotence existed at the time
of marriage, and (2) that the wife had no knowledge of it at
the time of marriage.

If the above facts are established, the Court will adjourn
the further hearing of the suit for a yvear in order to ascertain
whether the infirmity is inherent or whether it is merely super-
venient or accidental. If the defect is not removed within the
aforesaid period, the Court will pass a decree dissolving the
marriage on the application of the wife. The divorce becomes
irrevocable when the decree is passed.

Hed., 126-128; Baillie, 347-349. Therc is a difference of opinirn as to whether
the year should be a lunar year or a solar year. In Baillie's Digest of Mahomedan Law
it is stated that the year is to commence from the *‘ time of liigation.” But in 4. v.
B (b) and Muhammad Ibrahvm v.)Altafan (c), the further hearing appears to have been
adjourned for a year from the dafe of the order. In Vadaka Virl v. Odakel (d) the
alleged impotence was not proved.

)
240. “Laan” or imprecation.—If a husband charges
his wife with adultery, the wife may claim divorce by a suit; but

“laan "’ "does not ipso facto operate as a divorce (e).

Hed., 123 ; Baillie, 335.

(s) Bai Fatma v Alimahomed (1918) 37 Bom (c) (1925) 47 AlL 2483, 83 I, C. 27, ("25) A. A. 24.
ooy 1877215 23940. See Indlan Contra (@) (1881) 3 Mad. 3474,

. Muhammad Muin-ud-Di Jamal (1921 Zafar llunam v U'mmal-ur-Rahman (1019 )
(& in nove e ( ) @ ! All 49 1. C, 260 Jaun Beebes
(b) (1806) 21 Bom 77, at p. 83. 41 Bepavce (1866) 3W.R. 9
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; '*ﬂl.. No other ground of divorce recognized.—A wife is not
ontl;t,léd to claim divorce on any other ground, not even if
the husband fails to perform the obligations arising on marriage.

* Al to the obligations arising on marriage, see s. 205 above. As to the obligation of
miintasning the wife, it is expressly stated in the Fatwa Alumgiri that “ a man is not to
be separated from his wife for inability to maintain her:” Baillie, 443. As to the

+ obligation of conjugal fidelity on the part of the husband, and payment of prompt dower

‘ to the wife, and treating her with kindness, it is nowhere stated in the Hedaya or Fatwa
Alumgiri that conjugal infidelity or non-payment of prompt dower or cruelty to the wife
is a ground of divorce. As to how far failure to perform the above obligations is a valid
defence to a suit for restitution of conjugal right, sce s. 216 ahove.

242, Wife’s costs in a suit for divorce.—The rule of
English law which makes the husband in divorce proceed-
ings liable prima facie for the wife’s costs, except when she
1s possessed of sufficient separate property, does not apply
to 'divorce proceedings between Mahomedans.

It was 8o laid down by the High Court of Bombay in 4. v. B. (1896) 21 Bom. 77,
That was a st by a Mabomedan wife against her busband for divorce on the ground
of s impotence. The Enghsh rule 18 founded upon the doctrine of the Common Law
according to which the husband becomes entitled upon marriage to the whole of the
wife's personal property and to the income of her real property. Such being the case,
it is but just that the husband should pay the wife’s costs pending the hearing to enable
her to conduct her case against him. Under the Mahomedan law, however, the husband
dves not by marriage acquire any interest in the property of the wife. Hence it was
held in the above case that the practice of the English Divorce Court should not be
applied to proceedings for divorce between Mahomedans.

. Legal effects of divorce.

243. Rights and obligations of parties on divorce.—The
following rights and obligations arise on the dissolution of
a contract of marriage by divorce, whatever may be the
form of divorce, and whether it is effected by a judicial decree
or without it :—

(1) The wife is bound to observe the iddat during the
period specified in s. 199, but not if the marriage was not
consummated (f).

(2) If the wife observes the ddat, the husband is bound
to maintain the wife during the whole penod of iddat (s. 215).

(3) The wife cannot marry another person until after
completion of her iddat (s. 199). And if the husband hag

(/) Baillie, 853.
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four wives, including the divorced one, he cannot marry a

fifth one until after completion of the iddat of the divorced.:

wife (g). .

(4) The wife becomes entitled to the “ deferred”
dower (s. 221). And if the *‘ prompt ” dower has not been
paid, it becomes payable immediately on divorce. But if
the marriage has not been consummated, the wife is not
entitled on divorce to the whole of the unpaid dower, but
only to half the aggregate amount of the ** prompt”™ and
‘ deferred ” dower (/).

(5) In the event of the death of either party before
the expiration of the period of iddat. the other is entitled to
inherit to him or to her in the capacity of wife or husband, as
the case may be, provided the divorce had ot become irrevo-
cable before the death of the deceased : the reason being,
that the husband might have revoked the divorce. if death
had not supervened. But there is no such right after the
divorce has become irrevocable ().

If the divorce is pronounced in death-iliness (marz-ul-
maut), and the husband dies before completion of the wife’s
wddat, the wife is entitled to inherit to him even if the divorce
had become irrevocable prior to his death. unless the divorce
was effected with her consent ; the reason of the rule being
that a sort of inchoate right of inheritance arises on death-
illness, and the husband cannot defeat that right while on
his death-bed. But the husband is not entitled under similar
circumstances to inherit to the wife, if the wife dies hefore
completion of her «ddat, the reason being that the divorce
proceeded from him and not from her (j). °

A husband divorces s wife by tilak-ul-ludaat pronounced by him while in ** health ™
and during the tokr of the wife. After pronouncing the divoree, but before the expiration
of the perivd of 1daat, the husband dies. The wife has no claun to inherit to the husband,
notwithstanding the husband’s death before the completion of the period of «daat. The
reason 18 that a talak-ul-bidaal becomes wrevocable immediately it s’ pronounced (j).

This is a case underpara. 1 of cl. 5. See s. 231 (3).

Neither is the husband entitled to inherit to the wife,
nor the wife to the husband, in the event of the death of
either of them after the expiration of the period of iddat (k).

(9) Hed., 32 ; Balllle, 37 () Sarabai v. Ratrabai (1905) 30 Bom, 537,

od., 32 .
%) Hed,, 44, 45: Ralllie, 96, 97,
ft)) Sarabai 'v. Rabiabai (1005) 30 Bom. 637, &) Hed., 99,100,103,
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** (6) In the case of a divorce completed by a triple
* repudiation, it is not lawful for the parties to re-marry unless
_ the woman shall have been married to another person and
odivorced by him after consummation of the marriage (I).

The first para. of ol. (5) refers to the case where the divorce has not yet become
irrevocable, and the husband dies before completion of the period of :ddat. 'The second
para. refers to cases where the divoree is pronvunced in death-illness. Cl, (U) refers to
talak-hasan (s. 230).

D.—Leacrrimacy.

244, Special rules.—The subject of Parentage in Maho-
medan law derives its iniportance from the special rules re-
lating to legitimacy and filiation by acknowledgment.

An illegitimate child, we have seen, can iherit to its mother alone and her relations
(8. 72).  But a lemtimate child 1s entaitled to inhent also toats futher and his relations.
And 1t has beeu seen 1 s. 206 above that the 1ssue even of an tnealid marriage (as dis-
tinguished from a rard marriage) 1s regarded as legitimate

245. Presumption as to legitimacy : birth during marriage.—
A child born of a married woman sir months after the date
of the marriage is presumed to be the legitimate child of the
husband, but not a child born within less than six months
after the marriage (Badllie, 392-393).

The rule of the Indian Evidence Act, however, is that
the birth of a child at any time during the continuance of a
marriage. is conclusive proof of its legitimacy, unless it can
be shown that the parties to the marriage had no access to
each other at any time when the child could have been
begotten (s. 112 of the Kvidence Act).

L}
It is submitted that the rule of the Kvidence Act super-
sedes the rule of the Mahomedan law.

[A marries B on lst January 1905. B gives birth to a ¢hild on 1st March 1905. 4
dies two days after the burth of the child. Can the child inherit to 4 ? It will be
entitled to inhe¥it, if it can he regarded us the legitimate child of A.  Under the Maho-
medan law, the child cannot be regarded as legitimate, it having been born within less
than six months after the marriage. Under the Evidence Act, it is legitimate, it having
been born during the continuance of the marriage. It is doubtful by which of these two
rules the question of legitimacy is to be determined : Muhammed Allahadad v. Muham -

med Ismail (1888) 10 All. 289, at p. 339.]

Tl;e Mahomedan law requires as a condition of legitimaoy that conception shquld
have commenced after marriage ; a child, conceived before marriage is, therefore, not

() Hed., 108 ; Baillie, 202; Akhtaroom-Nissa V. Sharutoola (1867 7 W. R, 268.
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legitimate under that law (m). Under the Evidenoce Act, however, it is enough tu establish
legitimacy that the birth took place during the continuance of marriage, although the
conceplion may have taken place before marriage. In other words, conception, and not
birth, is the starting point of legitimacy according to the rule of Mahomedan law. If a
child is born within less than siz months after marriage, it is regarded under that law ag
legitimate, on the ground that it must have in that event been conoceived before mar-
riage. Mr. Field, in his work on the Law of Evidence, says: “ It may be supposed
that the provisions of this section [i.e.,8. 112 of the Evidence Act] will supersede certain
rather absurd rules of the Mahomedan law by which a child born sixr months after mar- ~
riage, or within two years after divorce or the death of the husband, is presumed to be his
legitimate offspring.” On the other hand, Sir R. K. Wilson, in his Digest of Anglo-
Muhammudan Law, says (s. 83) that the rule of the Evidence Act is really a rule
of substantive marriage law rather than of evidence, and as such has no application to
Mahomedans 'so far as it conflicts with the Mahomedan rule set out above. The correct
view, it is submitted, is the one taken by Mr. Field. Whether the rule laid down in
8. 112 of the Evidence Act is a rule of substantive law or of evidence, the fact stands
that the rule finds its place in an enactment which applies to all classes of persons in
British India. There is, therefore, no reason why it should not be applied to Mahomedans.

246. Presumption as to legitimacy : birth after dissolution of
marriage.—A child born of a married woman within two
years after divorce or the death of the husband is presumed
to be the legitimate child of the husband. but not a child born
more than two years after the dissolution of the marriage by
death or divorce (Baillie, 396-397).

But this rule of Mahomedan law, it is submiscted, must
now be taken to be superseded by the provisions of the Indian
Evidence Act, s. 114.

In fact, it was held by the High Court of Calcutta prior to the passing of the Evi-
dence Act, that *‘ notwithstanding Mahomedan law, a Court of Justice cannot pro.
nounce a child to be the legitimate offspring of a particular individual when such a con®
clusion would be contrary to the course of nature and 1mpossible ” (st Hence it was
held in that case that notwithstanding Mahomedan law, a child born nineteen months
after the divorce of its mother by her former husband was not the legitimate offspring
of that husband. That case was decided in 1871, that is, a year before the passing of
the Evidence Act. The decision, it seems, would be the same under s. 114 of that Act.
That section provides that “ the Court may presume the existence of any fact which it
thinks likely to have happened, regard being had to the common course of*natural evenis,’’
etc. Having regard to the provisions of that section, a Court would be justified in
presuming that a ohild born of a woman nineteen months after her divorce by her husband
is not the legitimate child of the husband.

Shiah law.—The longest period of gestation according to the Shiah law is 10 months :
« Baillie, Part II, 90. .
S

(m\ Ashrufood Dowlah v. Hyder Hossein Khan | (n) Ashruff Ali v. Meer Ashad Ali (1871)16 W, R.
(1866) 11 M. 1. A, 94. 260.
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Acknowledgment of Legitimacy.

A]. Acknowledgment of Legitimacy.—Legitimacy is not
2 condition essential to the right of inheritance from the
mother (s. 72) ; but it is a condition precedent to the right of
inheritance from the father, and depends upon the existence
of a lawful marriage between the parents of the claimant at
the time of his conception or birth. When legitimacy cannot
be established by direct proof of a lawful marriage, “ acknow-
ledgment ” is recognised by the Mahomedan law as a means
whereby the marriage and legitimate descent may be estab-
lished as a matter of substantive law for the purposes of in-
heritance (o).

Buaillie, 406 ; Hed , 439, The doctrine of acknowiedgment 1s an integral portion of
the Mahomedan family law ; hence the conditions under which 1t will take eflect must
be determmed with reference to Mahomedan Jurisprudence ( p)

248. Acknowledgment may be express or implied.—The
acknowledgment by a Mahomedan of another as his legitimate
child may be made either by express declaration or it may
be presumed from treatment tantamount to acknowledgment
of legitimacy (¢). But mere continued cohabitation with
a woman does not suffice to raise such a legal presumption
of a marriage with her as to legitimatize the offspring. The
cohabitation must be a cohabitation as man and wife, as
distinguished from " a mere casual concubinage” (r), and
the treatment must be such as to amount to acknowledgment
of legitimacy (s).

[(a) A chidd 15 born to & Mahomedan of a woman who had resided in his female
apartments for a pertod of 7 years prior to the birth of the child. It is proved that the
cobabitation was a confrnual one and not merely * casual,” and that it was between a

-man and a woman cohabiting together as man and wife and having that repute before
the conception commenced. It is also proved that the child was born under his roof, and
continued to be maintained in his house without any steps being taken on his part or of
any one else to repudiate 1ts title to legitimacy as his offspring. These facts are suffi-
cient to raise a presumption of marriage and acknowledgment : Khajah Hidayat v.
Rai Jan (1844) 3 M. I. A, 295.

0) Muhammad Allahdad v. Muhammad Ismail . .
© (1888) 10 All 280, 330; Musst Bebe- e A Bevur 1880)
Fazilatunnessa v Musst Bibee Kamarune 8 Cal. 422, 9 1. A. 8 ; Sadakat Hossein V.
nesss (1905) 0 C. W. N. 352. Mahomed Yusuf (1888) 10 Cal. 668, 11
(@) Ib. i iran Saheb (1888) 2 1A 81 Abdul Swwak v. Aga Mahowed
(@) Sa Waliulla v. Miren Saheb (1864) Jafyer (1898) 21 c;! [m?“'; ﬁo{) 2% ‘o_n;
n "WA%??« V. Shurfoon Nissa (1860) g’og';“"gm“““ Y Dothans (1004) 26 AN
R » OV, Musst Bibee Kamarunnessa (1005) 9 G,
8) Kha Hidayat v. Rai Jan Khanum (1844)
@ B Tk, 296 ; Ashrufood Dowlah v. yder W.N. 352.
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Note.—In Mahomed Bauker v. Shurfoon Nissa (1860) 8 M. I. A. 136, there was
abundant evidence of continued cohabitation between the father and the mother of
the claimant. But there was no proof in that case of treatment tantamount to acknow-
ledgment as in the above illustration, and the claimant was therefore adjudged to b’
illegitimate.

(b) A child is born to & Mahomedan of a woman who had been in his service for
some time before the birth of the child. 1t is alleged that the man entered into a mula
marriage (s, 206B) with the woman, but, the date of the marriage is not found. The
evidence shows that pregnancy commenced before the woman had the acknowledged
status of a mula wife. Tt does not appear when the intercourse began which led to the
birth, nor what the nature of it was, whether casual or of a permanent character. It is
proved that there was no express acknowledgment, and it appears from the evidence
that the treatment of the child was equivacal, he being sometines treated as a son and at
others not. These facts are not sufficient to raise a presumption of marriage and
acknowledgment : _dshrufood Dowlah v. Hyder Hassern (1866) 11 M. 1. A, 94.]

249, Conditions of a valid acknowledgment. —In order that
an acknowledgment may be eﬂectlve it is necessary that the
following conditions should concur :

(1) the acknowledgment must be not merely of sonship,
but of legitimate sonship (?) :

(2) the acknowledgment must not be impossible upon the
face of 1t (w), that is, it must not be made when
the ages are such that it is impossible in nature
for the acknowledgor to be the father of the
acknowledgee, or when the mother spoken to in an
acknowledgment being the wife of another man (v),
or within prohibited degrees of the acknowledgor (w)
or a prostitute (x), it would be apparent that
the issue would be the issue of adultery, incest or
fornication ; .

(3) the acknowledgee must not be known to be the
child of another man ;

(4) the acknowledgee must confirm the acknowledg-
ment, but such confirmation is not necessary when
he is an infant.

Hed., 439 ; Baillie, 406

Burden of proof.—As marriage among Mahomedans may be constituted without
any ceremonial, direct proof of marriage is not always available. Where direct proof
is not available, indirect proof may suffice. Now one of the ways of ipdirect proof is

© Habiour Rahman v. Altag Ali (1921) 48 1. A. 3¢ Bom. 111, 4 L. C. 254,
w ,12}) 4152? wa{ LitaTio, 001 () Aizunnissa v. Karim-un-Nissa (1896) 23 Cal
v) at :

Kaﬂm- -N‘il 1893 1 All
" ”;a‘umi (1909) (r) Dhan Bibi v. Lalan Bibi (1900) 27 Cal. 801.
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by an acknowledgment of legitimacy in favour of a son. This acknowledgment must be
not merely of sonship, but of legitimate sonship. Further, it must not be impossible
upon the face of it as stated in the present section. If these conditions are satisfied, the
acknowledgment gives rise to a presumption that there was a marriage between the parents.
The presumption, however, being one of fact, and not juris et de jure, it may be rebutted

by positive proof that there was no marriage botWeen the parents. Ifit is not rebutted,
the marriage will be held proved and the legitimacy of the acknowledgee will be held to
be established (y).

Presumption of legitimacy.— A child whose illegitimacy is proved beyond doubt, by
reason of the marriage of 1ts parents being either disproved or found to be unlawful,
cannot be legitimatized by acknowledgment. Acknowledgment has only the effect of
legitimation whether either the fact of the marriage or its exact time with reference to
the legitimaocy of the child’s birth 1s a maiter of uncertainty. An acknowledgment, in
other words. 15 of no avail, if 1t be proved that there was no marriage between the parents
of the acknowledgee, or that if there was a marriage it was vnlawful. The rule is limited
to cases of uncertaanty of legitimate descent and proceeds entirely upon an assumption
of legitimacy and the establishment of such legitimacy by the force of the acknowledg-
ment (z). ** No statement made by one man that another proved to be llegutimate is his
son can make that other legitimate, but where no proof of that kind has been given, such
astatement or acknowledgment 1s substantive evidence that the person so acknowledged
is the legitimate ~on of the per<on who makes the statement, provided his legitimacy 1s
vosstble * (a) [s. 2501,

The acknowledgment must be not merely of sonship, but of legitimate sonship
The latter. however, may be presumed for the former, for when a man acknowledges
another to be his son, that proma facie means lus legatimate son (b). But this presumption
may be rebutted by prosing facts showing that the acknowledgment of sonship was not
intended to have the senous eftect of conferning the srafus of legitimacy on that other (c).
Statements made by o member of a Mahomedan fanuly, ¢.q., the widow of the alleged
father, that a person s w son ot au bewr, me evidence of famuly repute of legitimacy (d).

250. Right of inheritance. ~If an acknowledgment is of
legitimate sonship. and that relationship is possible in fact and
law [s. 249], it raises a presumption of marriage between the
acknowledgor and the mother of the acknowledgee and, unless
rebutted, gives the acknowledgee the right of inheritance to the
acknowleqgor as his legitimate child (¢), and a similar right
to the mother also of the acknowledgee as the lawful wife of the
acknowledgor (f).

(y) &ll.ﬂ) 431 A 114,120-121, 60 T ¢ 837,

(2) Muhammad  Allahdad v, Muahainmad Temal ) ”""'{"1’ L "’“’“’"V Altaf Al (1921) 48 1. A,

837 ; Muhammad Azmat v.

(1888) 10 All 289, 337

(a) Sadik Hwrawr v, Haxlam Ali (1916) 43 1 A,
212, 234, 38 All 627. 661, 36 1 ¢ 104,
Hatrbur Radoman v. Alta f Al (1921) 48 1 Al
114, 23 Bom. 1. R 636, 60 1. ¢ 8317,
Unnanmtya v. Valle Mahomed (1916) 40
Bom. 28, 33, 30 1 C 904: [hralum v,
Mubarak (1910) 1 Lah. 229, 56 1, . 923,

(b) Fuzeellun Rebee v. Omdak Hebee (1868) 10
‘W.R. 469, apprd. In 43 IA 'l" 232, 38
All 627, 6»9, 36 1. (. 104, su

(¢) Abdool Racak v. Aya Mahomed (1693) 21 I.A.

0, 21" Cal. 666, 870,
(d) 431 A °12 284- 235 "39 A1l 627, 661, 36 1. C.

Lalla Bmum (1881) 8 Cal. 422, 0T A, 83
Sadakat Hassewr v. Mahomed Y unuf (1883)
10 ('al 663,11 1.A. 81,
) l\hajah Hulayat v Ra$ Jan (1844) 3 M.LA.
318; Wwe v. Sabdulomssa (1869)
11 M 1. A. 17, 193 ; Nawab Malka Jehan
v. Muhammad (1643) Sup. Vol. LA, 192)
Khajooronissa v. Rowshan Jehan (1876)
2 Cal 184, 190, 3 1. A, 201; Makatale
v. Ilaleemoozooman (1881) 10 C.L.R. 203;
Imambandi v. Mwisadd: (1918) 456 I. A
73,82,45 Cal 878,890,471 C.513 ; Habibur
Rahman v. Atlaf Al (1921) 48 1. % 114,
60 1, C, 837,
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The acknowledged child may be either a son or a

daughter (g). -,

Clear and reliable evidence that a Mahomedan has acknowledged ohildren as his

legitimate issue raises a presumption of a valid marriage between him and the children’s
mother (k). e

251, Acknowledgment of legitimacy irrevocable.—Once an
acknowledgment of paternity is made, it cannot be revoked

either by the acknowledgor or persons claiming through
him (7).

252, Adoption not recognised.—The Mahomedan law
does not recognize adoption as a mode of filiation (7).

Even a Hindu converted to Mahomedanism cannot adopt (k).

(7) Oomia l?""" v. Syud Shah Jonah (18366) 5 ) Munawmad  Allahdad v Muhammad lsmarl

(1883) 10 All 289, 340, Muhammad Umar
(&) I""’é’ih""d' ;'C;‘ll’:::di:‘él:‘l.g) 44.‘111( ‘:U‘l v Muhammad Naz-ud-Din (1912) 39 Cal,
) Aahm[omi Dowlah v, Hyder Hossetn' (1806) 418 391 A 19,13 1C 344

1. A 94: Muhammad Althadad v () Bar Muarhhbar v Bae Ihrbue (1911) 35 Bom
Mulmmmnd Ismail (1%98) 10 ANl 280, 317 204,10 1.C 816
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CHAPTER XV.
GUARDIANSHIP OF PERSON AND PROPERTY.

253.  Age of majority,—In this Chapter, “ minor ” means a
person who shall not have completed the age of eighteen years.

See Indian Majority Act IX of 1875, s. 3, and the (fjuardians and Wards Act VIII
of 1890, s. 4, cl. (1).

Age of majority according to Mussalman law.—According to the Islamic law, the
minority of a male or female terminates when he or she attains puberty. Among the
Hanafis and the Shiahs, puberty 1s presumed on the completion of the fifteenth year.
Under the Mussalman law, every individual upon attaining puberty may enter into legal
transactions of every kind affecting his or her property or his or her status, e.g.,
marriage and divoree [Amir Ali, Vol. 1, 3rd ed., pp. 381, 584].

254, Power of the Court to make order as to guardianship.—
When the Court is satisfied that it is for the welfare of a
minor that an order should be made (1) appointing a guard-
ian of his person or property, or both, or (2) declaring a
person to be such guardian, the Court may make an order
accordingly.

Guardian and Wards Act, s. 7.

255. Matters to be considered by the Court in appointing
guardian.—(Z) In appointing or declaring the guardian of
a minor, the Court should, subject to the provisions of this
section, be guided by what, consistently with the law to which
the minor is subject, appear in the circumstances to be for
the welfare of the minor.

(2) In considering what will be for the welfare of the
minor, tht Court should have regard to the age and sex of
the minor, the character and capacity of the proposed guardian
and his nearness of kin to the minor, the wishes, if any, of
a deceased parent, and any existing or previous relations of
the proposed guardian with the minor or his property.

(3) If the minor is old enough to form an intelligent
preference. the Court may consider that preference.
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Guardisnsand Wards Act, 5. 17. The italicized words show that if a minor gf whose
‘person of property or both a guardian is to be appointed or declared by the Court is a
Mahomedan, the Court is to have regard to the rules of Mahomedan law subject, however,
to the provkions of sub-sections (2) and (3). We now proceed to enumerate the rules of
Mahomeflan law relating to (1) the guardianship of the person of a minor, and (2) the
guardianship of his property.

L ~ Guardians of the Person of a Minor.

256. Right of mother to custody of infant children.—The
mother is entitled to the custody (hizanat) of her male child
until he has completed the age of seven years, and of her
female child until she has attained puberty, and the right

i8 not lost though she may have been divorced by her
husband (1).

Had., 138 ; Baillie, 435

The mother is not entitled to the custody of her imnfant cluld if she 15 wicked or un-
worthy to be trusted as where she 1s a professional singer or mourner or where she has
committed a theft : Baillie, 435. See also s. 258.

Shiak law.—Sections 256 to 260 contain the rules of the Sunni law as to the guardian
ship of the person of a minor. There is a substantial difference in this respect between
the Sunni and the Shiah law. Under the Shiah law, the mother 1s entitled to the custody
of her male child during the whole time of suckling (that 1s, two years), and of her
female child until she has completed the age of seven years. But if the mother
dies before the children attain the aforesaid age, the father becomes entitled to their
custody (m). After the child attamns the aforesaid age, the father has the right to the
custody of the child (n). But if the father be then dead, or if he dies thereafter while
the children are still minors, the custody belongs to the mother. On the death of
both parents, the father's father 18 entitled to the custody of the chdd, 1t 13 doubtful
to whom the custody belongs in the absence of the father’s father: Baillie, Part 1I, 95.

257. Right of female relatives in default of mother.—
Failing mother, the right of custody of a boy under the age
of seven years, and of a girl that has not attained' puberty,
devolves upon the following female relatives in the order
enumerated below : —

(1) mother’s mother, how high soever ;
(2) father’s mother, how high soever ;
(3) full sister ;

(4) uterine sister ;

(5) [consanguine sister] ;

x

@y B‘i.lh.l&w Zarabibti v, Abdul Nazak (1910) \ (m) Salmlimé lz;zm v. Saadat (1914) 36 All. 466,

m. L. R.801,8 1.C. 618, Emperor
v Aychaba\(lw{)onom L. R.536. n) Lardli v. Mahomed (1887) 14 Cal, 615
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(6) full sister’s daughter ; .
(7) uterine sister’s daughter ; .
(8) [consanguine sister’s daughter] ;

(9) maternal aunts, in like order as sisters ; and

(10) paternal aunts, also in like order as sisters. ,

Hed., 138 ; Baillie, 435-436. Neither tho consanguine sister (No. 5) nor her aaughter
No. 8) is expressly mentioned either in the Hedya or the Fatwa Alumgiri; 1t almost
scems as 1f she omission 18 accidental, for paternal aunts arc expressly mentioned.

. 258. Females, when disqualified for custody.—A female
(including a mother) otherwise entitled to the custody of a child
loses the right of custody —

(1) if she marries a person not related to the child
within the prohibited degrees (ss. 201-202) : but
the right revives on dissolution of the marriage
by death or divorce :

(2) if she is * wicked,” as where she is prostitute (o),
or is a professional singer, or has committed theft or
other criminal offence, or if she is otherwise ‘‘ un-
worthy to be trusted.”

Hed , 138-139 ;. Bailhe, 435-436 ; Fuserphun v. Kajo (1884) 10 Cal. 15; Bhoocha v.
Elahe DBur (1885) 11 Cal. 574,

The reason of the rule el (1) 1> that if & woman marries a man not closely related
to the chald, tho child may not be treated kindly It 18 otherwise, however, where the
mothei, for mstance, marries her child’s paternal uncle or the maternal grandmother
marries the paternul grandfather, because theso men, being as parents, 1t is to be expect-
ed that they will treat the child kindly [ Hed |, 138).

A postasy.—RApostasy is stated i the Fatwa Alumgiri as a ground of disqualification.
The reason given is that a woman who relinquishes the Moslem faith would be kept in
prison till she returned to the Mahomedan fuith [Bailhe, 435]. But this reason cannot
apply in British India; hence it would seem apostasy 1s no disqualification in British
India [Baillie, 435, f. n. (3)]. Hee also Aot 21 of 1850, and the notes of s. 208.

259. Right of male paternal relatives.—In default of all the
female relatives mentioned above, the right of custody passes
to the following persons in the order enumerated below : —

(1) the father;
(2) father’s father, how high soever ;

(0) Abasi v, Dunne (1878) 1 All 598,
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=+ *(8) full brother;
(4) consanguine brother ;
(5) full brother’s son ;
(6) consanguine brother’s son ;
(7) full paternal uncle ;
(8) consanguine paternal uncle ;
(9) full paternal uncle’s son ;
(10) consanguine paternal uncle’s son -

provided that no male is entitled to the custody of an
unmarried %irl, unless he stands within the prohibited
'degrees of relationship to her (ss. 201-202).

If there be none of these, it is for the Court to appoint
a guardian.

Hed., 138, 139 ; Baillie, 437. It follows from the proviso to the section that though
a boy may be given in the custody of his paternal uncle’s son, a girl should not be entrusted
to him, for he is not within the prohibited degree [Bailhe, 437].

259A. Custody of married minor.—The mother of a girk
who is married, but has not attained puberty, is entitled to the
cutody of the girl as against the husband of the girl (p).

See Guardians and Wards Act, 1890, s. 19, which 1s to be read with s. 17 of that
Act. See s. 255 above.

260. Custody of boy over seven and of girl who has attained
puberty,—The father is entitled to the custody of a boy when
he has completed the age of seven years, and of a girl when
she has attained puberty. Failing father, the right of custody
devolves upon the paternal relatives in the order and subject
to the proviso mentioned in s. 259.

Hed., 129; Baillie, 438; Idu v. Amiram (1886) 8 All. 322.

According to the Mussalman law, the father’s right of custody ceasés on the boy or
girl's attaining the age of puberty, that is on the completion of the fifteenth year [see
‘notes to s. 233). But it has been held that though under the Mahomedan law the father
is not entitled to the custody of the person of his son after he has completed his fifteentls
year, the effect of the Indian Majority Act, 1875, by which minority is continued until
completion of the eighteenth year, is to extend the right of the father to the custody of
Jthe boy’s person until completion of the eighteenth year ().

(”Nu;“fadir v. Zuleikha Bwi (1885) 11 C8l. (0 Monideomy Ibrahim v, Mahomed Ibrahim (1016),

£49; Korban v. King-Emperor (1004) 32 39 Mad. 608, 613, 33 L. C. 494,
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... 261, Custody of illegitimate children,~~The custody of
illegitimate children belongs to the mother and her relations.
I Macnaghten, 298.] '

. Guardians of the Property of a Minor.

262. Legal guardians of property,—The following persons
are entitled in the order mentioned below to be guardians of
the property of a minor : —!

(1) the father; \
(2) the executor appointed by the father’s will ;
(3) the father’s father ;

(4) the executor appointed by the will of the father’s
father.

Balle, 6895 Macnaghten, 62, 304, The four guardians mentioned in this section
are heremafter called ligal guardians. It will be scen from what has been stated above
that the only relalions who are entitled to be the legal guardians of the property of a
munor are (1) the father, and (2) the father's father. No other relation 18 entitled to
the guardianship of the property of a mnor as of right, not even the mother, brother or
uncle.  But the father or the paternal grandfather of the mmor may appomt any one of
these as hus executrix or exccutor, n which case they become legal guardians and have
all the powers of a legal guardian as detined 1 ss. 263 and 267. The Court also may
appoint any one of them as guardian of the property of a minor, in which case they have
.all the powers of a guardian appomted by the Court as stated i ss. 264 and 267A.

L]

Note that the only persons who may appoint a guardian of the property of a minor
by wall are his father and his father's father.  Kven the mother has no power to appoint
by will a guardian of the property of her mnor children. A mother’s executor 13 not @
‘lequl quardian, nor is a brother’s executor nor an uncle’s executor. In fact no executor
except the father's executor or the father’s father’s executor can be a legal guardian of
the property of a munor: Macnaghten, 304. As to the powers of a legal guardian, see
w3, 263 and 267,

[
262A. Guardian of property appointed by the Court.—In
default of the legal guardians mentioned in s. 262, the duty
of appointing a guardian for the protection and preservation
of the minor's property devolves on the Court. The appoint-
ment of guardians of property is now governed by the pro-
visions of the Guardians and Wards Act, 1890.

Baillie, 689; Imambandi v. Mutsaddi (1918) 45 I. A. 73, 84, 45 Cal. 878, 893, 47
1. C. 513 ; Guardians and Wards Act, 1890, s. 17.

The Court should, in appointing a guardian of the property of a minor, be guided by
‘what appears in the circumstances to be for the welfare of the minor. Thus in one case
the mother of a minor was appointed guardian of the property in preference to the
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phter "". *uncle ‘l,').' {The fact that the mother is & purdanashin lady is no objection to-
e appofatment as’guardian. of her son’s property (s).

‘.v -

.. 2628B. . De facto guardian.—A de facto guardian is a person

.who has charge of the person or property of & minor without
-being his lawful guardian, that is, without being a legal guard

.1an as defined in s. 262 or a guardian appointed by the Court

as stated in s. 262A (¢).

The expression *“de facto guardian ™ is used in contradistinction to * de jure
guardian.” As to the powers of a de facto guardian, see ss. 265 and 267B below.

263. Sale of immoveable property by legal guardian.—
A legal guardian of the property of a minor has no power to
sell the ¢mmoveable property of the minor except in the follow-
ing cases, namely, (1) where he can obtain double its value ;
(2) where the minor has no other property and the sale is
absolutely necessary for his maintenance : (3) where there are
debts of the deceased, and no other means of paying them:
(4) where there are legacies to be paid. and no other means of
paying them : (5) where the expenses exceed the income of the
property ; (6) where the property is falling to decay: and
(7) when the property has been usurped. and the guardian has
reason to fear that there is no chance of fair restitution.

Baullie, 6837-688 ; Macnaghien, p. 64, s. 14, pp. 305, 306, Lnamband v, Matsadd:
{1918) 45 1. A. 73, 91 : Hurbae v, Hinaye, 20 Bom. 116, 121 : Kale Dutt v. Abdnl Ali (1858)
16 Cal. 627, 16 1. A. 96: Thottole v, Kunhanemsd (1910) 34 Mad 5278 T (. 1093,

The prombition agamnst ahenation referred to i this section apphes to immove-
able property to which the minor has an undisputed title. It does not apply where the
minor’s title to the property 1s disputed  Thus where the father of a mimor sold a portion
of the immoveable property inherited by the minur from his mother the tule to which
was in dispute, and the sale was made pursuant to a compromise which put an end to
pending litigation, the sale was held to be binding on the minor as being ong for the minor's
benefit (u). As to the power of a legal guardian to dispose of the moreable property of
his ward, see 8. 267 below.

264. Alienation of immoveable property by guardian appointed
by the Court.—A person who is appointed guardian of the
property of a minor under the Guardians and Wards Act,
1890, has no power, without the previous permission of the
Court, to mostgage or charge, or transfer by sale, gift, exchange,.
or otherwise, any part of the tmmoveable property of his ward,

(r), Alim-ullah \. Abadi (1906) 20 All.10. 45 Cal. 878,903, 47 1. €. 513,
() P‘;"';"]'“(."-sg‘“g“‘”‘“' (1011) 38 Cal. 783, 785, | () Kaly Dut v. Abdul Ali (1838)'16 1. A. 96, 18-
(1) Imambandi v. Mutsaddi (1018) 45 1. A, 73, 92, Cal 627.
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or to lease any part of the property for a térm exceeding five-
years, or for any term extending more, than one year beyond .
the date on which the ward will cease to be a minor.. A
disposal of émmoveable property by a guardian in contravention:
of the foregoing provisions is woidable at the instance of the
minor or any other person affected thereby [Guardians and -
Wards Act, 1890, ss. 29, 30]. )

As to the disposal of moveable property by a guardian appomnted by the Court,
sec 8. 267 A below. i

265, Alienation of immoveable property by a de facto
guardian, —A de facto guardian has no power to transfer to-
another any right or interest in the /mmoveable property of
the minor which the transferee can enforce against the minor ;
nor can such transferee, if let into possession of the property
under such unauthorized transfer, resist an action in eject-
ment on behalf of the minor as a trespasser (v).

[(n) .1 ches feaving a widow and a mmor son.  The widow sells to B the share of
herself and of her nunor son m an immoveable property mhented by them from 4. The
sale 1s voud to the extent of the mmor’s interest 1n the property : fmambandy v. Mutsaddy
(1918) 45 1. AL 73, 45 Cal. 878, 47 1 C. 513 ; Muhammad Shafi v. Mst. Kalsum B (1923)
4 Lah. 467,79 1 C. 260, (24) A. L. 2J0.

(b) A mortgages his immmoveable property to 8. A dies leaving 4 grandsons one of
whom 1s a mnor, By his will 4 bequeaths the said property to his 4 grandsons in equal
shares subject 1o the payment of the mortgage debt. The three major grandsons on
their own behalf, and one of them purporting to act also as guardian of the minor, sell the
property meluding the minot s share to £ 1n consideration of the discharge by B of the
nrortgage debt, and put £ m possession as purchaser  On attaining majority, the minor
sucs B to redeem the mortgage to the extent of one-fourth of the property, that being
his share  The sale 1s not binding on the munor, and he 1s entitled to redecem his share
of the property : Mate Do v, Akmad Al (1912) 31 ALl 213, 39 1. A, 49,13 1. C. 976.]

Where 4 person, who 1s neither a legal guardiair (s. 262) nor a guardian appointed
by the Court (s. 262 A), assumes to deal with the property of a minor as though he was a
guardin, he 1s called a de facto guardian.  Thus neither a mother, nor a brother, nor a
sister, nor an uncle is a legal guardian of a minor's property, and if he or she transfers
the minor's 1mmoveable property, the transfer, bemg one made by a de facto guardian, is
absolutely voyd, cven though it may have been made to pay off the debts of the deceased (w),
It was so held by their Lordships of the Privy Council in Imambandi v. Mutsaddi ().
Prior to that dccision there was a contlict of opmion among the different High Courts
as to the legal effect of such a transaction, 1t being held in some cases that it was absolutely
void, and in others that 1t was valid if it was for the benefit of the minor, The principle

(¢) Imambandi v. Mutsaddv (1918) 45 1, A.73, 45 mother—lapse of time —acquiesancel.
g';:- (fgfé)‘goll ¢ f}g’::f{'ﬂ 1;‘1’:3"154{‘"‘“"0 ) (191;&) 39 1A, 49, 34 AL 213, 18 1, C. 976,
0t s s A Satomed 3 | @ 09185 46 1.4, 75, 5 o, 47 1. & s,
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«of the Privy Council decision has been extended to cases of agreements by a de faclo
.guardian to refer to arbitration disputes relating to immoveable property belonging to
_ & minor, and such agreements have been held to be void (y). As to the power of a de
factd guardian to dispose of the moveable property of a minor in his charge, see s, 267 B
‘below.

266, Agreement by guardian for purchase of immoveable pro-
perty for his ward.—Neither the guardian of a minor
nor the manager of his estate is competent to bind the minor
or his estate by a contract for the purchase of immoveable
property.

[ A4, the manager of the estate of a minor, B, agrees to purchase certain immoveable
property on B's behalf from (. The agreement is roid, and neither B nor (' can sue for
specific performance of the contract : M Sarwarjan v. Fakhruddin (1912) 39 Cal. 232,
391. A. 1, 13 1. C. 331. Note that an agreement for purchase is not binding on the minor
in any case.]

261, Power of legal guardian to dispose of moveable property.
—A legal guardian of the property of a minor (s. 262) has power
to sell or pledge the goods and chattels of the minor for the
minor’s imperative necessities, such as food, clothing or
nursing (z).

267A. Power of guardian appointed by the Court to dispose of
moveable property.—A guardian of the property of a minor
appointed by the Court (s. 262A) 1s bound to deal with move-
able property belonging to the minor as carefully as a man of
ordinary prudence would deal with it if it were his own[(ruardians
and Wards Act, 1890, s. 27].

267B. Power of de facto guardian to dispose of moveable
property.—A de facto guardian has the same power to sell and
pledge the goods and chattels of a minor in his charge as a legal
guardian of his property (a).

Guardians and Wards Act.

268. Applicability of the Guardians and Wards Act.—All
applications for the appointment or declaration of a guardian
of the person or property or both of a Mahomedan minor
must now be made under the Guardians and Wards Act, 1890,
and the duties, rights, and liabilities of guardians appointed or
declared under that Act, are governed by the provisions of that

Act.

in v. Akmed (1920) 47 Cal. 718,57 1. 45 Cal. 878, 895-898, 47 L. C. 518,
) Mohsuuddin v. Ahmed (1920) g (a) (1918) 45 1.A. 73, 86-87, 45 Cal. 878, 895-

(&) Indambandi v. Mutsadds (1918) 45 L.A. 73, 86-87, 898, 47 1. C. 513, supra.

(
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CHAPTER XVI.

MAINTENANCE.

269. Maintenance of children and grandchildren.—(1) A
father is bound to maintain his minor sons. He is also
bound to maintain his daughters until they are married. But
he is not bound to maintain his ad"’t sons unless they are
disabled by infirmity or disease. The mere fact that the child-
ren are in the custody of their mother during their infancy
(s. 256) does not relieve the father from the obligation of main-
taining them (b). But the father is not bound to maintain
any of his children, if they have property of their own.

(2) If the fatheris poor, and incapable of earning anything
by his own labour, the mother, if she is rich, is bound to main-
tain her children in like circumstances as the father.

(3) If the father is poor and infirm, and the mother is
poor, the duty to maintain the children lies on the grandfather,
provided the grandfather is rich.

Hed., 148; Baillie, 459-462. A daughter when married passes to her husband’s
family, and there 18 no obhgation on the members of her natural family to maintain her
after her marnage, not even if she 1s divoreed (c).

’ . . .
270. Maintenance of parents.—(Z) Children in eaSy
circumstances are bound to maintain their poor parents, although
the latter may be able to earn something for themselves.

(2) A son, though in straitened circumstances, is bound to.
maintain his mother, if the mother, though not infirm, is poor.

(3) A son who, though poor, is earning something, is.
bound to support his poor father who is earning nothing.

Baillie, 465, 466 : Hed., 148.

270A. Maintenance of grandparents.—A person is bound to
maintain his paternal and maternal grandfathers and grand-
mothers if they are poor, but not otherwise, to the same extent
as he is bound to maintain his poor father.

Baillie, 466.

" Ayshabai (1904) 6 Bom. L. R. 536 ; case].
O Bt . Byt Agam (1913) 37 \ (6) Pakrichi v. Runhacha (1912) 36 Mad V385, 18.
Bom. 71, 16 I. C. 520 [a Cutchi Memon 1. C. 236.
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. 271. Maintenance of other rdatxons.——Persons who are
not themselves poor are bound to maintain their poor relations
within the prohibited degrees in proportion to the share which
they would inherit from them on their death.

Baillie, 467.

272, Statutory obligation of father to maintain his children.—
If the father neglects or refuses to maintain his legitimate
or illegitimate children who are unable to maintain themselves,
he may be compelled, under the provisions of the Code of
Criminal Procedure, to make a monthly allowance not exceed-
ing fifty rupees for their maintenance.

See Criminal Procedure (‘ode, 5. 488. If the children are illegitimate, the refusal
of the mother to surrender them to the father is no ground for refusing maintenance (d).

273. Maintenance of wives. —See ss. 213 to 215 above.

(d) Karnyadan v Kayat Beeran (1895) 19 Mad 401°
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Acts (Regulations)—
Admunistrator General’s Act (3 of 1913),
27.

Ajmer-Merwars Regulation (3 of 1877),
6.

Bengal Act (12 of 1887), 4.

Bombay Regulation (4 of 1827), 3.
Bombay Regulation (8 of 1827), 26,
Burmah Laws Aet (13 of 1898), 7.

Central Provinees Laws Act (20 of 1875),
7.

Chantable Endowments Act (6 of 1890),
151,

Civil Procedure Code (5 of 1908), 151,

Contract Act (9 of 1872), 4.

Cuteht Memons Act (46 of 1920), 9.

Indian Succession Act (39 of 1925), 15,
16, 25, U6, 27,

executors, powers of, 106,

probate not necessary, 105,

Madras Civil Courts Act (3 of 1878), 5.

Mussalman  Wakf Vahdating Act (6 of
1913), 142,

N. W. Frontier Regulation (7 of 1901), 6.

Official Trustees Act (2 of 1913), 151,

Oudh Laws Act (18 of 1876), 7, 152,

Probate and Admumstration Act (3 of
1881), 15.

Punjab Laws Act (4 of 1872), 6, 152,
Religious Endowments Act (20 of 1863),
151. »

Succession Certificato Act (7 of 1889), 26.
Usury Laws Repeal Act (28 of 1855), 4.
Abu Hanifa,
founder of
Abu Yusuf,
disciple of Abu Hanifa, 14.

Acknowledged kinsman,
when inherits, 75.

nafi school, 13.

Acknowledgment,
by logitimation, 199.
conditions of valid, 200
effect of valid, 201.

Administration suit,
by an heir, 17.

Administrator,

vesting of estate in, 14.
suits against, 21.

Adoption, .
not recognised 1n Mahomedan Law, 202.

Agreement,

enabling wifc to leave husband, 180.
for future separation, mnvahd, 193.
taldl: by, 191.

Alienation of share,

by herr, before distribution of estate,
17-20.

Apostasy,
and dissolution of marriage, 193.
and guardinshnp for marriage, 177,
and guardianship of person, 205.
and mhertance, 32.

Aunt,
paternal. s DK, of 4th class, 53.
maternal, is D.K. of $th clasy, 53.

Bastard,
right of, to mhenit, 73.

Bequest,
alternative, 104.
for pious purposes, 103, 129.
to herrs, 100.
to heirs and strangers, 103,
to unborn persons, 104.
revocation of, 104.
of remainder, 102.
in excess of one-third, 102,
consent of insolvent heir, 101.

See Legacy.

Birthright,
not recognised in Mahomedan law, 28.
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Borahs, Debt, : .
of Guzerat, law governing, 9. effect of acknowledgment of, during
of Bombay, are Shiahs, 10. desthelluess, 108, - -+ -

Brother, linbilitytoffh;i;shf?r, 2:5.

s . payment of, eirs, 25.
oonsanguine, is & residugry, 40A. . ; i 3
» son of, is a residuary, 40A. recovery of, due to » 25.
" daughter of, is D.K. of | Distant kindred,
3rd class, 52. . defined, 51.
full, is a residuary, 40A. . four classes of, 52.
full, son of, is a residuary, 40A. See Inheritance.
d‘:]i];rrs;f,’ is distant kindred of third Divorce,
uterine, is a shager, 34A. different kinds of, 188.

uterine, children of, are D.K., 62.

Conjugal rights,
defence to suit for restitution of, 180.
right to sue for restitution of, 173.

Conversion to Mahomedanism,
effect of, on marital rights, 8.

Converts,
well known sects of, 8, 9.

Costs,
of wife, in a suit for divorce, 193.

Creditor,
suit by, against estate, 21.

Custom,
of prostitution, not recognised, 6.
* of succession, when enforced, 5.

Cutchi Memons,
succession among, govermed by Hindu
law, 8.
testamentary power of, 9.
of Bombay, are Sunnis, 11.
Cutchi Memons Act, 9.

Cypres,
doctrine of, 135.

Daughter,
when a sharer, 34A.
when a residuary, 40A.
children of, are distant kindred of first
class, 52.

Deathsiliness,
acknowledgment of debt in, 108.
ift. mede in, 107.
what is, 107.

|
i
|
|
|
I

khula, 193
mubarat, 193.
talak, 188-189.

effect of, on the married parties, 195-197.

n case of marriages in England, 192.

ground for, apostasy, 193.

separation m case of disagreement, con-
tract for, 193.

wife’s st for divorcee, for, 194.

wife, stipulation by, for divorce, 194.

Dower,
amount of, 181.
** deferred,” 183.
defined, 181.
15 merely & debt, 184.
limitation, period of, for
188.

pavable before legacies as a debt, 184,

** prompt,” 183.

* proper,” 182,

relinquishment of, 184.

widow’s right to retain possession of hus-
band’s property, 184, 18?.

recovering,.

Eldest son,
rights of, under Shiah law, 98.

Endowments,

law relating to administrati n of, 151.
Escheat, '

to the Crown, 75.

Estate (of a Mahomedan),
debts due to, how recoverable, 25.
devolution of, 15, 16.
distribution of, 15.
enactments relating to administration
of, 27.
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Estate (of Mahomedan)—contd.
how administered, 15.
vesting of, in executor or adminstrator,
‘16. T
Executor,
legal guardian of minor’s property, 207.
non-Mahomedan can be, 106.
powers of, 106.
vesting of estate in, 16.
False,
grandfather defined, 34.
grandfather 18 a distant hindred of
second class, 52.
grandmother detined, 34.
v is a distant kindred of
second class, 52.
Father,
as a sharer, 34A.
as o residuary, 404, 43.
may mherit both as sharer and_residu-
ary, 47-3l.
Father’s father,
See True.

Father’s mother,
18 a sharer, 34A.
Fosterage,
is 8 ground for prolubiting marnage,
171.
Funeral expenses,
payment of, is first charge upon the
estate, 10.
Qift (Hiba),
defined, 109.
Delreery, houw cffected in case of —
actionable claims, 113,
bailees, 116,
immobeable property, 114.
incorporeal property, 115.
minor children, 116.
minors generally, 116.
Forma%s, necessary for a, 112.
Kinds of :—
arceat, 126.
death-bed, 107, 108.
gift depending on contingency, 119.
gift in futuro, 119.
gift to two donees, 118.
gift with a condition, 120.
hiba-bil-iwaz, 123-126.
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QGift (Hiba)—contd.’
defined—contd
Kinds of :—contd.
hiba-ba-shart-ul-uwaz, 126.
gift of mushaa, 116.
sadakah, 127.
Marumakkatayam law, effect of, on
donees of, 127.
of what can, be made, 110, 111.
revacgtion of, 121, 122,
to whom can, be made, 109.
who can make a, 109.
writing, whether necessary for a, 111.
Girasias,
law relating to, 9.
QGrandfather,
See False ; also True.
Grandmother,
See False ; also True.
Guardians for marriage,
apostasy of, 177.
persons entitled to be, 177.
Guardians of person and property,
age of mmnonty, 203.
agreement for purchase on behalf of
minor, 210.
ahenation of mmmoveable property by

guardian appoimnted by Court, 203.
alienation of immoveable property by
de facto guardian, 209.
appomtment of, by Court, 197, 291, 203,
207.
de facto guardian, 208,
Guardian and Wards Act, how far applies,
204, 210.
illegitimate cluldren, custody of, 207.
married minor. custody of, 206.
of person, 204-207.
of property—
legal, 207.
appomnted by Court, 207.
de facto, 208.
sale of immoveable property by legal
guardian, 208.
powers of—

legal guardians of property, 208, 210.
guardians of property appowmted by
the Court, 208, 210.
de facto guardians, 209, 210,
Halal Memons,
law governing, 9.
of Bombay, are Sunnis, 11.
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. v
Hanati taw, . . Helrs—contd.
2:::: l:: of ;tf;:mwn of 14 “Ust of helrs—Bunni law —contd
. eritance, 0 : v . brother's (cons) daughter’s eohld-
. .. : ren are D. K, 3id cl. (s 61), 63
Helrs, . . (aughter as a sharer, 34A

abienation by, for payment of debts, 25

bequest to, how far vahd, 100 102

hability of, for debts, 20

nght of, te alienate share before distri-
bution, 17

nght of, to ahenate share for payment
of debts, 25

suits agamnst, 21 24

tenants 1n common, 17

admmistration smt 17

List of heirs—8unni Law
aunt, full pat ,1s D R, 4th <l (3 63),

bs

aunt, cons pat, 1» D K 4th
(s 53), 65

aunt, ub pat,15 D Kk, 4th (¢ 6»),
n8

aunt, full mat 1s D K 4th o
(s 63), 68

aunt, cons miwt 1s D Kk, 4th (I
(8. 63), 68

aunt,ut mat 15 D |k, 4thd (s 64),
69

aunt, (hildren and grandchildren of,
are D K, 4thc (s 63) 70

brother (full) 18 a rcs , 40A

brother & (full) son 1 1 res

brother s (full) rons <on
40A

brother s (full) daughter 1s
3rd ol (8 61), 62

brother s (fall) son s daughteris D K,
drd <l (s bl), 62

brother s (full) daughter s children
are D K, 3rd ¢l (s ol), 62

brother (cons )18 a res , 40A

brother 8 (cons ) son 1s a Tes , 40A

brother s (cons ) sons <on 18 a s,
40A

brother s (cons ) daughter 18 D kK,
3rd cl (8 O1), 62

404
N a4 Tes

Dbk,

*brother s (cons ) wsons daughter s |

¢ DK,3dc (s 61),62

daughter as a res , 40A

daughters  children  and  grand
childrén are D K, 1st cl (s 57), 55

father as a sharer, 34A

father as a res , 40A, 43

father as both sharer and res, 43, 40

father « father as a sharer, 344

father s father as a res , 40A

f1ther s futher as both sharer and res ,
46

father « mother 1s a sharar, 1A

father < brother  sce badow Uncle

father 8 s1ster— e above Aunt

husband 14 a sharer 34A

mother s a sharer, 34 A

mdther s fathcris D K, 2nd 1 00

mother « methar 1s a sharar 34A

Qster s 1 sharer 344

404

404

LIS N LIS LTS

SISter as res
N IIS A TS
401

<~ n~dwghta as vsharer, 34A
somsduhter s res, JOA

SO K SIS Aom oas ey 400\

344
sen s nen s dughta asarcs 404

D K

s s son s daughtor s cshara

sen s dauhta s chaldien are
flatcd (s

uncle (ful pat ) s res 403

uncle (cons pat ) 1sres , 40A

undcle s (full pat ) son as res, 40A

uncle s (cons pat ) son a3 res , 40A

uncle « (full pat ) daughtcr as D h,
4th d (8 b)), 70

uncde 5 (cens pat) daughter as D,
K 4thd (~ 65), 7

undle (ut pit ) s D K §of the 4th
(8 04), 69

unclc 8 (ut pat) children are D K,
4th a (s 695), 7]

uncle (full mat ) D K, 4th cl (8 64)
08

uncle (cons, mat) D K, 4th ¢l (s
04), 69

i) )
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Heirs——contd,

List of heirs—8unni law—con!d,

uncle (ut. mat.) D, K., 4th cl. (s. 64),
69.

uncle’s (full mat.) children are D K.,
4th cl. (s. 65), 71.

uncle’s (cons, mat.) children are D, K.,
4th cl. (s. 65), 71.

uncle’s (ut. mat.) children are D. K.,
4th cl. (s. 65), 71.

wife is a sharer, 24A.

List of heirs--Shiah Law

aunt (ss 89-90), 91-94.

aunt’s children (s. 91), 94.

brother (ss. 84-86), 86-87,(s. 96), 97.

brother's descendants (ss. 87-88),
88.91. :

daughter, 83-85 (s. 83), 97-98 (s. 97).

daughter's children (s. 83), 84.

father (s. 83), 83.

grandparents (ys. 83-88), 86-91.

husband (s. 79), 80, (s. 94), 96,

mother (s. 83), 83, (s. 93). 96.

sister, 86-87 (s~. 84-86), 97-98 (s. 97).

sister's  descendants,  88-90  (ss.
87-88).

son (s. 83), 84, (5. 98), 98,

son's descendants, 84, (s. 83).

uncle (ss. 89-90), 91-94.

uncle's children (s. 91), 94-95.

wife, 80 (s. 79), 96, (s. 94), 98 (s. 99).

illegitimate children, 98 (s. 100).

Hiba,
See Gift. .
Hiba-ba-shart-ul-iwaz,
defined, 126.

Hiba-bil-iwajz,
defined, lg
Homiclide,
as & bar to succession, 32.

Husband,

is a sharer, 34A.

See also Return, doctrine of.
Iddat,

marriage during, void, 172.
1llegitimate child,

right of, to inherit, 98.
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;_ll‘nam Mnhqmmhd, . :
dia’gi'ple of Abu Hpmifa, 14. ,

Increase,

doctrine of, in Sunni law, 39.
doctrine of, not recognised by Shiah
law, 97. !

L4
Inheritance,
general rules of, 28-32.
birth-rizht, 28.
homicide, effect of, on, 32.

kinds of estate :—

joint family, 32.

life estate, 29.

apes successionis, 29.

vested remainder, 29,
Feprescptation, princip]q of, 28.

-

Hanafi law of,
distant kindred, 4 classes of, 52.

Class I : (descendants of deceased)
allotment of shares, amongst, 55.
order of precedence, amongst, 55.

Class 11 : (descendants of deceased)

order of succession, 60.

Class 111 : (descendants of parenis)
allotment of shares, amongst, 63.
order of succession, 62.
rules of exclusion, 61.

Class IV . (descendants of gramd
parents)
order of succession, 67.
table of uncles and aunts, 74.
heirs, classes of, 33.
increase, doctrine of, 39.
acknowledged kinsman, 75.
bastard, 75.
crown, 7.
missing persons, 76,
step-children, 75.
successor by contract, 73.
universal legatee, 75.

sharers, who are, 34.

table of, 34A.

residuaries, defined, 41.
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Inheritance—conid.
Hanafl law of—conid

f none, residdue reverts to shaiers, 48.
table of, 40A.

Shiah iaw of

heirs, classes of, 77
heirs, of first (lass— e
rules of succession, 83.
heirs, of second class— |
brothers and sisters and their des-
cendants, K7.
grand-parents, 56, 89
rules of succession, §6.
heirs, of third class—
order of succession, 91.
uncles and aunts, 92.
other hers, 95
increase, doctrine of, not recogmsed,
07,
return, dootrine of, 95.
nght of particular 1ndividuals to
mnherit childless widow, 98
eldest son, 9%
egitimate child, 95

Jactitation of marriage,
suit for, 181.

Joint family,

how far recogmsed amongst Mahome- |
dans, 32 ‘

Justice, equity and good conscience,

prmeiple of, when to be appled, 14.

Khojas, 5

law relating to Succession and Inhent-
ance amongst, 8. |

jomt Hindu family law, whether apph.
cable to, 32

Sect of, 18 Shiah, 11.

Koran,
,interpretation of the, 13.

Legacies,

aba¥#®ment of, 103.
lapse of, 104.
revocation of, 104.

INDEX.

Legacies—contd.

subject-matter of, need nat be 1n exist-
ence at the tume of execution of will,
104.

See Bequest.

Legatee, universal,
right, of, to mhent, 75

Legitimacy,
by acknowledgment, 199-202
by adoption, 202
presumption of, 197, 198, 201,

Letters of administration,
expenses of, how borne, 15

when necessary to obtain 26,

Life estate,
how far recognised, 29, 120

Limitation, —

suit by herwrs agamnst co-hars, 17,

suit for dower, 184

swmt for pre emption, 16b

where wakf void, 149,

where alicnation of wakf property
unauthorised, 14%

Lubbais (of Coimbatore),
succession among, 10

Mahomedan,
meamng of, 8
sects and sub sects, 11.

Mahomedan Law, ¢
admistration of —
generally, 1.
in Bengal, U.P. and Assgm, 4
in Burmah, 7.
in Central Provinces, 7.\
m Oudh, 7
m Presidency Towns, 3.
1 Punjab and N. W. Frontser, 6.
in Muffasal of Bombay, 5
1in Muffasal of Madras, 5.
application, extent of, of, 1.
mterpretation of, 13.
of crimes, 1, 2.
of evidence, 1.
sources of, 13.
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Maintenance,

agreement for future maintenance, 194.
of children and grandchildren, 211.
of parents and grandparents, 211.
of poor relations, 211.
of wife by husband, 179.

during iddat, 179.

order for, 179.

Marriage,

between persons of different sects, 12.

breach of promise of, 181.

contract, who may, 168.

consent obtained by force or fraud, 168.

defined, 168.

during Iddat, void, 169.

effect of difference of religion on, 169,
. esaentials of, 168.

guardians for, 177.

"invalid, consequences of, 173.

jactitation of, smit for, 181.

lunatics, of, 148, 179.

minors cannot contract, 176.

repudiation by, of, 178.

muta, 175.

pulyandry not allowed, 169.

presumption of, 174.

prohubition of, on account of—
affimty, 171.
consangunity, 17C.
fosterage, 171.
proposal and acceptance, 168.
religion, difference of, 169.
vald, consequences of, 173.
void, consequences of, 173.
witnesses‘ 168, 169.
wives, number of, 169.
women who cannot be lawfully joined

together as wives, 171.
See also Agr)ement, Apostasy, Conjugal

rights, Li vorce.

Marumakkatayam law,
effect of, on donees of gift, 127.

marz-ul-maut,
See Death-illness.

Minority,
age of, according to Mussulman law, 203.
and guardianship for marriage, 177.
and guardianship of person, 204.
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Minority—conid.
and guardianship of property, 207.

Missing persons,
right of, to inherit, 76.
Molesalam Girasias (of Broach),
succession among, governed by Hindu
law, 9.
Mosque,
right of every Mahomedan to enter a
public, 150.
wakf of mushaa for a, invalid, 133.

Motazalas,
a sect of Mahomedans, 11.

Mother,
is a sharer, 34A.

Mother’s mother,
is a sharer, 34A.

Mushaa,
can form the subject of a wakf, 132,
defined, 116.

Mutawali,
appomtment of new, 144.
appointment by arbitration, 143.
definition of, 143.
founder may be first mutawali, 131, 143,
oftice of, not transferable inter vivos, 146,
office of, not attachable, 149.
powers of :—

to appoint successor on death, 146.
to grant leases, 148.
to increase allowance of servants, 148,
to mortgage or sell, 147.
remuneration of, 149.
removal of, 149.
who may be, 143.

Pre-emption (right of),
death of pre-emptor, 165.
decree for pre-emption not transferable,
166.
device for evading, 166.

defined, 152.

distinction between the Sunni and Shiah
law of, 167.

enactments relating to, 152. "

females, 156. A

formalities (necessary) of, 162.
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Pre-empt!on (right of)—condd.
recognised amongst Hindus, 153.
not recognised i Madras Presidency,

152, .

sect law, governing, 166.
shafees, among, 161. .
suit for, 165. .
suit for, limitation for, 166.
transfer by purchaser after demands, 164.
when right arises, 156. .
when may be exercised, 159.
when lost, 165. ’
when pre-cmptor vested with rights of |

purchaser, 166, ;
whether buyer should be a Mahomedan. i

160.
Probate,

expenses of, how borne, 15, I

estate vests without probate, 16, !

when necessary to obtain, 26. ]
Prohibited degrees,

of affinity, 171.

of consanguinity, 170.
Prophet,

precepts of the, 13. |
Puberty,

what is the age of, 168, 203.

presumption rc, 168,
Remainder—Vested,

how far recognised, 29.

Renunciation (of inheritance),
how far binding on heir, 29 [s. 43]

Represzsntation, right of,
not recognised in Mahomedan law, 28

Residuaries,
classified, 45.
defined, 41.
female, 46.
table of, 40A.

Residue,
peculiar features of, 48.
Restitution (of conjugal rights),
suit for, 179.

Return, doctrine of,
diinguished from increase, 51.
in Sunni law, 48.

INDEX.

Return, doctrine of—contd.
irt Shiah law—
" generally, 96.. "
affecting husband arid wife, 96. e
affectipg mother, 96.
affecting uterine brothers and sisters,
97. .

Revocation,
of bequest, 103.
of gift, 121.
of talak, 190.
of wakf, 132,

Sajjad-a-nishin,
oftice of, 130,

Sects, .
change from one to another, nght to, 11,
governs law of succession, 15.
marriige with another, does not sub-
jeet party to law of that sect, 12.

Sharers,
defined, 34.
rules of suceession, 35-38,
table of, 34A,

Shiah law, ' ’
bequest to hews, 103:
cypres, doctimne of, 135,
homicide, no bar to succession, 32,
mcrease,  doctrine of, not rccugmsed
by, 97. '

mhentance, 77-98.

pre-emption, 153.

return, doctrine of, 93.

suicide, how far a bar to Juceession, 9.

talak, 190, 192.

wakf, 133, 134, 135,

Sister,
consanguine, as sharer, 38.
as residuary, 40A.
full, as sharer, 34A:
as residuary, 40A.
uterine, as sharer, 34A.
children of, are distant kindred of
third class, 52.

Son,
is a residuary, 40A, 48.
daughter of, as a sharer, 34A.
as a residuary, 40A.



Son—conid:
daughter of, children of, are  distant
kindred of first class, 52.
gon of, is a residuary, 404.

Step-children,
no right to herit, 75.
Step-parents,
no right to inherst, 75.
Succession,
governed by Sect law of deceased, 14.

when per stirpes, 142,
" See Inhertance.

Successor by contract,
defined, 73.

Sunnis,
sub-sects of, 10,
_parties to suit presumed to he, 10

Talak,

form of mm{ut(-rml, 182

how effected, 183,

kindx of,
by agreement, 1805, -
under compulsion, 186,
by-writing, 184.

where manidge solemmsed m England
according to ’Enghsh law, 186

Tenants-in-commion,
heirs tuke as, 16.
"hmutation. 16.

True,
grandfather, defined, 34.
as a sharer, 34A.
ak & residuary. 40A.
as both sharer and residuary, 46.
grandmother defined. 34.
grandmother 1s a sharer, 3A,

Trusts,
conditior ; in @fts i the nature of, 120,
gifts throngh medium of, 113.
public.  See Wakf.

Uncle,
maternal, is a distant kindred of fourth
class, 53.
paternal, is a residuary, 40A.
children of maternal, are D. K.
4th class, 53.
son of paternal, is a residuary, 40A.

of
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Uncle—conld.
daughter of paternal, is D. K. of 4th
class, 53. .
table ¢f uncles and aunts, 74.
Universal lggatee,
. right of, to inhent, 75.

Usage, -
given effect to, by Courts, 5, 6.
Usury,

prohibition agamnst, whether repeated,
by Usu1ylLaws Repeal Act of 1855, 4

Vested,

inhentance, defined. 31.
remainder, how far recognised, 29.
Wages,
of servants, borne by the estate. 15
Wakf,

alienation of wakf property, 134, 147.
attachment of waki property, 134.
cash, of, 126,
confmgent, i ahd, 133.
evpree, doctrme of, apphed to, 135.
acbis, provision for payment of. 133.
defimtion of, 128,
cquity of redemption, wakf of, 128.
family settlements, 1335, 137-139.
form of, 130.
how dealt with prior to Wakf Act, 136.
how dealt with under Wakf Act, 140,
lucory, 137.
mmemonal uset, by, 134.
mmmoveable property, of. 128.
mtention to create, 132.
khankal. 150.
law before Wakf Act, 136.
law under Wakf Act, 140.
lease of wakf property, 148.
lhfe-interest for settlor, 134,
himitation- -

where wakf void, 140.

where alienation of wakf property un-

authorized, 148.

maitenance of settlor, 133.
of settlors descendants,

135-139.
marz-ul-maut, wakf during, 13l.
mimnor cannot create, 130.
mortgage of wakf property, 1.
mortgaged property, wakf of, 128.
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Wakt—contd. .
mosque, for, 133, 150.
moveables, of, 128.°
mushaa,,of, 132.
mutawali—see Mutawali.
objects of, 128-129.
permanent, must be, 128.

Ppossession of wakf property, delivery of,

131.

postponement of objects of, 133.
iregistration, 131.

revocation, of, 132.

sajjadanishin, 150.

sale of wakf property, 147.
succession per stirpes, 143.
takia, 151.

testamentary, 130.

Wakf Act, text of, 142.

who may create, 130.

“Widow (childless)

limited right of, to inherit under Shiah

law, 98.
Wife,
is a sharer, 34A.
maintenance of, 179.
right of, to claim divorce, 188, 191,
Will,

authorities on, 99.
form of, 100.

how far heirs can take under a, 100.

limit of testamentary power, 102.
who can make a, 99.

Words,

Amree, 30.

Areeat, 126.

Asna Aasharias, 11.
Aul, 39.

Hadis, 13.

Hanafi, 11.
Hanbali, 11.

Hiba, 109.

.

- Hiba-ba-shart-ul-iwaz, 126.

Hiba-bil-iwaz, 123.
Hizanat, 204 [s. 268].
1ddat, 169.

1jmaa, 13.

Ismailia, 11.

Jabr, 177.

Khankah, 150.
Kiyas, 13.

XKhula, 188, 193.
Laan, 194.

Maliki, 11.
Marz-ul-maut, ¥07
Motazala, 11.
Mubarat, 188, 193.
Mushaa, 116, 132,
Mutawali, 143.
Sadakah, 127.
Sajjad-a-nishin, 150.
Shafee, 161.

Shafe1, 11.
Shafi-i-)ar, 154.
Shafi-1-khalil, 154.
Shafi-i1-sharik, 131,
Shiah, 11.

Shufaa, 150.

Supni, 11.

Takia, 151.
Talab-i-Ishad, 162.
Talab-i-Mowasibat, 162.
Talik, 1388,

Talik ahsan, 189.
Talik Hasan, 189.
Talik-i-bain, 190.
Talik-ul-bidaat, 189.
Talik-ul-sunnat, 189.
Talaknama, 189, 190.
Tohr, 189.

Umra, 30.

Wakf, 128.

Wasiat, 100.

Zaidya, 11.
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